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______________________________________________________________________________ 
  

This Directive promulgates guidance on motions to reopen pretrial detention hearings 
under N.J.S.A. 2A:162-19(f) in accordance with the Supreme Court’s decision in In the Matter of 
the Request to Release Certain Pretrial Detainees decided February 11, 2021.   

 
Under the Criminal Justice Reform Act, defendants who pose a serious risk of non-

appearance, danger, or obstruction can be detained before trial if no combination of conditions of 
release will reasonably guard against those risks. N.J.S.A. 2A:162-15.  Because of the duration of 
the COVID-19 pandemic, as well as the continued suspension of jury trials, the length of pretrial 
detention has been extended in many cases.  In response, the Office of the Public Defender and 
the American Civil Liberties Union of New Jersey (ACLU) jointly applied to the Court to enter an 
Order to Show Cause seeking two forms of relief: (1) the release of all defendants detained for six 
months or longer whose most serious charge is a second-degree offense or lower, with an 
opportunity for the State to object in individual cases and seek to justify continued detention under 
an enhanced burden of proof; and (2) new detention hearings under N.J.S.A. 2A:162-19(f) for all 
defendants detained for six months or longer who are charged with a first-degree offense and 
entitled to a presumption of release. Slip op. at 3.  
 

N.J.S.A. 2A:162-19(f) presents a path for individual defendants to argue against continued 
detention when (1) there is new information, or a change in circumstances, (2) that is material to 
the release decision.  Id. at 18.   As to the first prong, the Court found that “[t]he unexpected 
duration of the pandemic as well as the continued suspension of jury trials, without a clear end 
date for either, constitutes new information or a change in circumstances.” Id. at 19.  

 
However, the second prong of N.J.S.A. 2A:162-19(f) concerning “materiality” will vary 

by defendant and turn on the particular facts of each case.  
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Specifically, the Court stated: 
 

The critical question at a hearing that is reopened is not whether the initial 
detention decision was correct, but whether the circumstances at the time 
of the later hearing warrant a defendant’s continued detention. In the 
words of the statute, does the new information have a “material bearing” 
on the standard that governs release decisions? That issue, in turn, calls 
for a renewed examination of whether any combination of conditions 
would reasonably assure against the risk of non-appearance, danger, or 
obstruction in light of delays caused by the pandemic. N.J.S.A. 2A:162-
18, -19(f). 
[Id. at 20.] 

 
The Court explained that trial courts can assess those risks by considering the following 

factors:  
 

(1) The length of detention to date as well as the projected length of ongoing  
      detention;1 
(2) Whether a defendant has been or will be in detention longer than the        
      likely amount of time the person would actually spend in jail if     
      convicted;   
(3) The existence and nature of a plea offer; 
(4) A defendant’s particularized health risks, if any, and whether they  
      present a heightened risk the individual will contract COVID-192; and  
(5) Other factors relevant to pretrial detention that are outlined in N.J.S.A.  
      2A:162-20.3 
     [Id. at 20-24.] 
 

Additionally, the Court stated: 
 

A number of the above five factors might well have an effect on whether 

 
1  The Court noted that “The Judiciary is committed to restart jury trials as soon as practicable… That said, 
it is difficult to be precise in estimating the projected length of detention at this time because of the ongoing 
and evolving nature of the pandemic.” Id. at 20-21.    
2  The Court explained that “As part of their analysis, courts may consider whether a defendant’s health 
has deteriorated since the detention hearing and is now more susceptible to serious health consequences 
in jail -- including a heightened risk of contracting COVID-19 -- and how that might affect the risk of 
non-appearance, danger, or obstruction a defendant poses. This factor does not encompass a 
generalized fear of contracting COVID-19 or some other illness in jail.” Id. at 23.   
3  The Court explained that “N.J.S.A. 2A:162-20 … lists various factors courts may take into account at the 
original detention hearing. Trial judges are not required to reassess all of them anew at a reopened hearing. 
In some instances, for example, the nature and seriousness of the offense will remain the same. See N.J.S.A. 
2A:162-20(a). But other factors might have changed with the passage of time, such as the strength of 
the State’s case. See N.J.S.A. 2A:162-20(b). It might be weaker if a witness is no longer available, or 
stronger as a result of additional evidence gathered during an expanded investigation.” Id. at 23-24. 
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a defendant will appear for a court proceeding as required. N.J.S.A. 
2A:162-18(a)(1). Their impact on the risk of danger or obstruction, which 
are also critical, is less clear, particularly for defendants charged with 
more serious offenses who pose a continuing public safety concern or 
have a long record of criminal behavior.  Nonetheless, we do not rule out 
that certain defendants may be able to show material changes in those 
risk areas as well. 
 
We note that a court’s decision on pretrial release reflects an overall 
evaluation of the level of risk of non-appearance, danger, and obstruction. 
A change in any one area might -- or might not -- affect the overall calculus. 
[Id. at 24.] 
 

Therefore, the Court held that defendants have the right to apply to reopen their pretrial 
detention hearings under N.J.S.A. 2A:162-19(f) if they (1) have been detained for at least six 
months and (2) can make a preliminary showing that, based on one or more of the above factors, 
they are entitled to relief.4   Those threshold requirements are meant to limit hearings to defendants 
who are better able to show a material change in the level of risk they present, in the context of the 
pandemic and the delays it has caused. Defendants subject to a presumption of detention -- those 
charged with murder or facing a sentence of life imprisonment -- will likely not be eligible for new 
hearings because the seriousness of the offense charged weighs heavily in the release decision.5 
Id. at 25.   

 
The Court recognized that trial judges have discretion to resolve motions that do not meet 

both conditions without holding a hearing. Cf. R. 3:21-10(c) (noting that “[a] hearing need not be 
conducted on a motion” for a change in sentence under Rule 3:21-10(b)).  Id. at 25.  New hearings 
may proceed before the same judge who conducted the original detention hearing or another judge 
in the vicinage. An application under N.J.S.A. 2A:162-19(f) does not imply that the initial 
detention was erroneous or that the judge cannot reconsider it. Id. at 26.  The Court further directed 
that trial judges conduct any reopened hearings in appropriate cases on an expedited basis, and that 
any appeals in such matters be reviewed on an expedited basis as well. While no specific 
timeframes are here being imposed for either the reopened hearings or any appeals (because of the 
fact sensitive nature of each matter), the Court’s direction is clear that these matters must be 
handled and resolved expeditiously.  In order to be responsive to that direction from the Court, we 
will be monitoring these motions to reopen detention hearings to ensure they are handled in a 
timely manner. 

 
Questions regarding this Directive should be directed to the Criminal Practice Division at 

609-815-2900 ext. 55300. 
 

  
 

4 Because disorderly persons offenses are punishable by up to six months in jail, N.J.S.A. 2C:43-8, judges 
have discretion to entertain and review motions from defendants charged only with such an offense before 
those defendants have been detained for six months 
5 Note: The movants did not seek new detention hearings for this latter group of defendants. 
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office of the 
Clerk for the convenience of the reader.  It has been neither reviewed nor approved by the 
Court.  In the interest of brevity, portions of an opinion may not have been summarized. 
 

In the Matter of the Request to Release Certain Pretrial Detainees 
(M-550-20) (085186) 

 
Argued January 20, 2021 -- Decided February 11, 2021 
 
RABNER, C.J., writing for the Court. 
 
 This Order to Show Cause raises questions about the impact of the COVID-19 
pandemic and the suspension of in-person criminal jury trials on defendants who have 
been detained pretrial. 
 
 Under the Criminal Justice Reform Act (CJRA or Act), defendants who pose a 
serious risk of non-appearance, danger, or obstruction can be detained before trial if no 
combination of conditions of release will reasonably guard against those risks.  Because 
criminal jury trials remain suspended, the length of pretrial detention has been extended 
in many cases. 
 
 In response to the present situation, the Office of the Public Defender and the 
American Civil Liberties Union of New Jersey jointly seek two forms of relief:  (1) the 
release of all defendants detained for six months or longer whose most serious charge is a 
second-degree offense or lower, with an opportunity for the State to object in individual 
cases and seek to justify continued detention under an enhanced burden of proof; and (2) 
new detention hearings for all defendants detained for six months or longer who are 
charged with a first-degree offense and entitled to a presumption of release.  Movants 
rely on constitutional and statutory bases in support of their requests for relief. 
 
 Due process concerns can impose limits on pretrial detention.  Courts look to 
various considerations to assess that type of due process challenge, not just the length of 
detention.  The fact-specific inquiry called for is best conducted on an individual basis in 
order to balance the relevant factors and assess the level of risk each defendant presents.  
By contrast, broad-based relief for large categories of defendants could sweep in cases in 
which release from detention would not be appropriate. 
 
 The Court declines to grant relief on a categorical basis for other reasons as well.  
Movants argue that prolonged detention before trial could raise serious due process 
concerns, but they do not contend the statutory scheme is unconstitutional at this time.  
As a result, the doctrine of judicial surgery, which is designed to save an otherwise 
unconstitutional statute, is not available.  Nor can the Court exercise its rulemaking 
authority to amend the substance of the Act. 
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HELD: *Section 19(f) of the CJRA offers a path for potential relief under the 
present circumstances.  Under that provision, N.J.S.A. 2A:162-19(f), individual 
defendants can apply to reopen detention hearings if they can present information that 
was not known at the time of the initial hearing and that “has a material bearing” on the 
release decision. 
 
  *The unexpected duration of the pandemic coupled with the continued 
suspension of jury trials, with no clear end date for either, constitutes new information 
within the meaning of N.J.S.A. 2A:162-19(f).  Materiality presents a separate issue and 
depends on a defendant’s individual circumstances.  To assess whether delays caused by 
the pandemic are material to the level of risk a defendant poses, trial judges can consider 
the following factors:  (1) the length of detention to date as well as the projected length of 
ongoing detention; (2) whether a defendant has been or will be in detention longer than 
the likely amount of time the person would actually spend in jail if convicted; (3) the 
existence and nature of a plea offer; (4) a defendant’s particularized health risks, if any, 
and whether they present a heightened risk the individual will contract COVID-19; and 
(5) other factors relevant to pretrial detention that are outlined in N.J.S.A. 2A:162-20. 
 
  *Defendants who have been detained for at least six months, and can make 
a preliminary showing that they are entitled to relief based on one or more of the above 
factors, have the right to reopen their detention hearings under section 19(f).  Trial judges 
have discretion to resolve motions that do not meet both conditions without holding a 
hearing.  Hearings should be conducted on an expedited basis in the trial court, and 
reviewed in the same manner on appeal.  Defendants subject to a presumption of 
detention -- those charged with murder or facing a sentence of life imprisonment -- will 
likely not be eligible for new hearings.   
 
 

1.  Movants concede the CJRA is constitutional but argue that continued detention raises 
potentially serious due process concerns.  The pretrial detention process is constitutional 
so long as it serves regulatory rather than punitive purposes.  But if pretrial detention 
under a regulatory scheme is significantly prolonged, a defendant’s confinement may 
become punitive.  Whether the length of detention violates due process in that way 
requires assessment on a case-by-case basis; due process is a flexible concept that does 
not necessarily set a bright line limit for length of pretrial confinement.  (pp. 10-11) 
 
2.  The CJRA contains various time limits designed to move cases toward trial.  The 
Court does not find that the pandemic, along with the accompanying suspension of in-
person criminal jury trials, has transformed the CJRA’s overall approach to pretrial 
detention into a punitive scheme.  Yet individual cases, which are not the subject of the 
Order to Show Cause, can be subject to challenge on due process grounds.  The length of 
detention alone is not dispositive.  A more comprehensive, fact-specific inquiry in each 
case is needed, and relief tied only to the length of detention for large categories of 
defendants would not be appropriate for a variety of reasons.  Cases are best examined on 
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an individual basis, which the CJRA provides for under the present circumstances.  The 
constitutional remedies movants propose -- judicial surgery and the Court’s rulemaking 
authority -- are thus not well-suited for the current circumstances.  (pp. 12-17) 
 
3.  N.J.S.A. 2A:162-19(f) presents a path for individual defendants to argue against 
continued detention when (1) there is new information, or a change in circumstances, 
(2) that is material to the release decision.  As to the first prong, the Court has found “that 
the worldwide pandemic that has afflicted New Jersey and its prison system amounts to a 
change in circumstances” within the meaning of Rule 3:21-10(b)(2).  In re Request to 
Modify Prison Sentences, 242 N.J. 357, 379 (2020).  That finding logically extends to 
section 19(f).  Section 19(f)’s second prong -- materiality -- will vary by defendant and 
turn on the particular facts of each case.  The critical question at a hearing that is 
reopened is not whether the initial detention decision was correct, but whether the 
circumstances at the time of the later hearing warrant continued detention.  That issue 
calls for a renewed examination of whether any combination of conditions would 
reasonably assure against the risk of non-appearance, danger, or obstruction in light of 
delays caused by the pandemic.  N.J.S.A. 2A:162-18, -19(f).  (pp. 17-20) 
 
4.  The Court explains in detail the five factors courts can consider to assess those risks.  
Noting it is far less likely courts would find material changes in the case of defendants 
detained for less than six months, the Court holds that defendants have the right to reopen 
detention hearings under N.J.S.A. 2A:162-19(f) if they (1) have been detained for at least 
six months and (2) can make a preliminary showing that, based on one or more of the five 
factors, they are entitled to relief.  (Because disorderly persons offenses are punishable by 
up to six months in jail, judges have discretion to entertain and review motions from 
defendants charged only with such an offense before those defendants have been detained 
for six months.)  Those threshold requirements are meant to limit hearings to defendants 
who are better able to show a material change in the level of risk they present, in the 
context of the pandemic and the delays it has caused.  Trial judges have discretion to 
resolve motions that do not meet both conditions without holding a hearing.  (pp. 20-25) 
 
5.  New hearings may proceed before the same judge who conducted the original hearing 
or another judge in the vicinage.  The Court directs that trial judges conduct reopened 
hearings in appropriate cases on an expedited basis, and that any appeals be reviewed in 
the same manner.  The Court asks the Director of the Administrative Office of the Courts 
to help implement a timely process at the trial and appellate levels.  (p. 26) 
 
6.  Movants identify N.J.S.A. 2A:162-21(b) as an alternative statutory basis for relief.  
The Court explains why it has instead focused on section 19(f).  (pp. 26-27) 
 
 The request for relief is GRANTED IN PART and DENIED IN PART. 
 
JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, 
SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s opinion. 
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Joseph E. Krakora, Public Defender, argued the cause for 
the Office of the Public Defender (Joseph E. Krakora, 
Public Defender, attorney; Joseph E. Krakora, Joseph J. 
Russo, Assistant Public Defender, Alison Perrone, First 
Assistant Deputy Public Defender, Laura B. Lasota, 
Assistant Deputy Public Defender, and Elizabeth C. Jarit, 
Assistant Deputy Public Defender, on the briefs). 
 
Alexander Shalom argued the cause for the American 
Civil Liberties Union of New Jersey (American Civil 
Liberties Union of New Jersey Foundation, attorneys; 
Alexander Shalom and Jeanne LoCicero, on the briefs). 
 
Claudia Joy Demitro, Deputy Attorney General, argued 
the cause for the Attorney General of New Jersey, 
(Gurbir S. Grewal, Attorney General, attorney; Carol M. 
Henderson, Assistant Attorney General, of counsel and 
on the brief, and Claudia Joy Demitro, Jennifer E. 
Kmieciak, Deputy Attorney General, and Mercedes N. 
Robertson, Deputy Attorney General, of counsel and on 
the brief). 
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Anthony J. Robinson, First Assistant Warren County 
Prosecutor, argued the cause for the County Prosecutors 
Association of New Jersey (Esther Suarez, President, 
County Prosecutors Association of New Jersey, attorney; 
Anthony J. Robinson, John McNamara, Jr., Special 
Deputy Attorney General/Acting Chief Assistant Morris 
County Prosecutor, Paul H. Heinzel, Assistant Somerset 
County Prosecutor, and Jessica Marshall, Special Deputy 
Attorney General/Assistant Morris County Prosecutor, on 
the brief). 
 

CHIEF JUSTICE RABNER delivered the opinion of the Court. 

 
 This Order to Show Cause raises questions about the impact of the 

COVID-19 pandemic and the suspension of in-person criminal jury trials on 

defendants who have been detained pretrial.   

 Under the Criminal Justice Reform Act (CJRA or Act), defendants who 

pose a serious risk of non-appearance, danger, or obstruction can be detained 

before trial if no combination of conditions of release will reasonably guard 

against those risks.  N.J.S.A. 2A:162-15.  According to the Administrative 

Office of the Courts (AOC), more than 4,900 defendants were detained and 

awaiting trial in late January 2021.  Few criminal jury trials have been held 

since March 2020, however, because of the health risks that in-person trials 

pose to jurors, participants, and members of the public with whom they 

interact.  Because criminal jury trials remain suspended, the length of pretrial 

detention has been extended in many cases.   



3 
 

 In response to the present situation, the Office of the Public Defender 

and the American Civil Liberties Union of New Jersey (ACLU) jointly seek 

two forms of relief:  (1) the release of all defendants detained for six months or 

longer whose most serious charge is a second-degree offense or lower, with an 

opportunity for the State to object in individual cases and seek to justify 

continued detention under an enhanced burden of proof; and (2) new detention 

hearings under N.J.S.A. 2A:162-19(f) for all defendants detained for six 

months or longer who are charged with a first-degree offense and entitled to a 

presumption of release.  Movants rely on constitutional and statutory bases in 

support of their requests for relief.   

 We recognize that due process concerns can impose limits on pretrial 

detention.  Courts look to various considerations to assess that type of due 

process challenge, not just the length of detention.  The fact-specific inquiry 

called for is best conducted on an individual basis in order to balance the 

relevant factors and assess the level of risk each defendant presents.  By 

contrast, broad-based relief for large categories of defendants could sweep in 

cases in which release from detention would not be appropriate.   

 We decline to grant relief on a categorical basis for other reasons as 

well.  Movants argue that prolonged detention before trial could render the 

CJRA punitive, rather than regulatory, and thereby raise serious due process 
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concerns.  But they do not contend the statutory scheme is unconstitutional at 

this time.  As a result, the doctrine of judicial surgery, which is designed to 

save an otherwise unconstitutional statute, see State v. Natale, 184 N.J. 458, 

485-86 (2005), is not available.  Nor can the Court exercise its rulemaking 

authority to amend the substance of the Act.  See N.J. Const. art. VI, § 2, ¶ 3; 

Winberry v. Salisbury, 5 N.J. 240, 247-48 (1950).   

 Section 19(f) of the CJRA offers a path for potential relief under the 

present circumstances.  See N.J.S.A. 2A:162-19(f).  Under that provision, 

individual defendants can apply to reopen detention hearings if they can 

present information that was not known at the time of the initial hearing and 

that “has a material bearing” on the release decision.  Ibid. 

 We hold that the unexpected duration of the pandemic coupled with the 

continued suspension of jury trials, with no clear end date for either, 

constitutes new information within the meaning of the statute.  Materiality 

presents a separate issue and depends on a defendant’s individual 

circumstances.  To assess whether delays caused by the pandemic are material  

to the level of risk a defendant poses, trial judges can consider the following 

factors:  (1) the length of detention to date as well as the projected length of 

ongoing detention; (2) whether a defendant has been or will be in detention 

longer than the likely amount of time the person would actually spend in jail if 
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convicted; (3) the existence and nature of a plea offer; (4) a defendant’s 

particularized health risks, if any, and whether they present a heightened risk 

the individual will contract COVID-19; and (5) other factors relevant to 

pretrial detention that are outlined in N.J.S.A. 2A:162-20.   

 Defendants who have been detained for at least six months, and can 

make a preliminary showing that they are entitled to relief based on one or 

more of the above factors, have the right to reopen their detention hearings 

under section 19(f).  Such hearings should be conducted on an expedited basis 

in the trial court, and reviewed in the same manner on appeal.  Defendants 

subject to a presumption of detention under the statute -- those charged with 

murder or facing a sentence of life imprisonment -- will likely not be eligible 

for new hearings.  See N.J.S.A. 2A:162-19(b).  

 We therefore grant in part and deny in part the relief sought.  Eligible 

defendants may apply to reopen their detention hearings under section 19(f) at 

this time.   

I. 

 On December 4, 2020, the Office of the Public Defender and the ACLU 

jointly applied to this Court to enter an Order to Show Cause.  Movants seek 

two types of relief:   
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 (1) the release of all defendants detained under the CJRA for 

six months or longer whose most serious charge is a second-degree 

offense or lower.  If the State objected, it would have to 

demonstrate beyond a reasonable doubt that no conditions would 

reasonably assure against the serious and imminent risk of non-

appearance, danger, or obstruction.  Judges or special masters 

from a county other than where the case is assigned would preside 

over matters in which an objection is raised; and 

 (2) new detention hearings under N.J.S.A. 2A:162-19(f) for 

all defendants detained for six months or longer who are charged 

with a first-degree offense and entitled to a presumption of release.  

The Act’s clear and convincing evidence standard would apply to 

the hearings, which judges or special masters from another county 

would conduct. 

 Movants thus seek to modify the statute in two ways:  requiring judges 

to find that defendants pose a “serious and imminent” risk; and imposing a 

higher standard of proof -- “beyond a reasonable doubt” in place of “clear and 

convincing evidence.”   

 At the core of movants’ application is a simple reality:  in-person 

criminal jury trials have been suspended because of COVID-19, which has led 
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to the continued detention of many pretrial detainees.  As of February 8, 2021, 

according to the AOC, 4,937 detained defendants were being held pretrial on 

the following categories of offenses:  1,842 on a first-degree offense; 1,780 on 

a second-degree offense; 1,044 on a third-degree offense; 243 on a fourth-

degree offense; and 28 on a disorderly persons offense.1   

 As of December 4, 2020, the Office of the Public Defender estimated 

that about 650 of its clients charged with second-, third-, or fourth-degree 

crimes had been detained for six months or longer, and that an additional 400 

clients charged with first-degree offenses were in the same position.   

 The Court asked movants to present legal authority in support of their 

position.  Shortly after they submitted written arguments, the Court entered an 

Order to Show Cause.  The Attorney General and the County Prosecutors 

Association of New Jersey (CPA) submitted briefs in opposition on December 

30, 2020.    

II. 

 We note certain basic points at the outset.  First, each of the defendants 

for whom relief is now sought had a court hearing after their arrest, at which 

counsel represented them.  See N.J.S.A. 2A:162-19(d), (e).  At the hearings, 

 
1  The numbers have been adjusted to account for eligible defendants detained 
in more than one case.   
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judges considered a broad array of factors to assess the level of risk each 

person posed.  See id. at -20.  The nature and degree of the charged offenses 

were only part of that review.   

 At hearings that involved certain serious charges, a presumption of 

detention applied, which a number of defendants were unable to rebut.  See id. 

at -19(b) (providing a rebuttable presumption of detention when the court finds 

probable cause that a defendant committed murder or any crime that exposes 

the person to life imprisonment).   

 In the larger group of cases that did not involve a presumption of 

detention, courts found by clear and convincing evidence that no combination 

of conditions of release “would reasonably assure the eligible defendant’s 

appearance in court when required, the protection of the safety of any other 

person or the community, and that the eligible defendant will not obstruct or 

attempt to obstruct the criminal justice process.”  Id. at -18(a)(1).  Thus, each 

defendant ordered detained pretrial presented a high level of risk in at least one 

of three areas.   

 Second, the ongoing COVID-19 pandemic prompted the pending request 

for relief.  The parties differ about the impact of the pandemic in county jails.  

Movants contend that inmates face a heightened risk of contracting COVID-19 

in jail.  They point to the number of documented cases and deaths among 
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inmates in New Jersey correctional facilities.  As of February 9, 2021, there 

have been 4,283 cases and 52 deaths.  Dep’t of Corr., COVID 19 Updates, 

***********.state.nj.us/corrections/pages/COVID19Updates.shtml.   

 In response, the State highlights efforts to reduce the prison population 

and prevent the spread of COVID-19 among prisoners.  See In re Request to 

Modify Prison Sentences, 242 N.J. 357, 381 n.3 (2020) (discussing consent 

order to reduce the county jail population); Exec. Order No. 124 (April 10, 

2020), 52 N.J.R. 963(a) (May 4, 2020) (creating process to identify and 

furlough certain inmates in state prison); L. 2020, c. 111 (eff. Nov. 4, 2020) 

(awarding public health emergency jail credits).  The Attorney General also 

points to data that reveals a drop in the number of reported recent cases and 

deaths:  733 new cases for the week of May 27, 2020, compared to 164 new 

cases the week of December 15; and 6 deaths since July with none since 

September.  See The Marshall Project, A State-by-State Look at Coronavirus 

in Prisons, (as updated Jan. 29, 2021), https://www.themarshallproject.org/

2020/05/01/a-state-by-state-look-at-coronavirus-in-prisons.   

 We need not make specific findings here aside from recognizing the 

obvious:  COVID-19 has created an ongoing health crisis of enormous 

proportions for all of society -- including individuals held in jail.    
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III. 
 
 Movants identify two potential sources of authority for the relief they 

seek -- constitutional and statutory.  We begin with the constitutional points 

raised.   

 Movants made significant and thoughtful concessions in their briefs and 

at oral argument.  They concede the CJRA is constitutional.2  They also stress 

the law’s constitutionality is tied to a defendant’s right to a jury trial and the 

ability to exercise that right within a reasonable period of time.   

 Movants submit they are pursuing relief now to ensure the continued 

constitutionality of the Act.  The thrust of their argument is that continued 

detention raises potentially serious due process concerns that would require 

intervention.  They contend that prolonged detention of defendants pretrial 

would render the Act punitive, rather than regulatory.  See United States v. 

Salerno, 481 U.S. 739, 746-48 (1987); Bell v. Wolfish, 441 U.S. 520, 535-40 

(1979). 

 

 
2  The CJRA, like any statute, is presumed constitutional.  See Whirlpool 
Props., Inc. v. Dir., Div. of Tax’n, 208 N.J. 141, 172 (2011); see also State v. 
Ingram, 230 N.J. 190, 204-13 (2017) (holding that the State’s ability to 
proceed by proffer at detention hearings under the Act comports with due 
process); State v. Robinson, 229 N.J. 44, 74-76 (2017) (finding the Act’s 
discovery provisions satisfy the requirements of due process). 
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A. 

 It is clear that due process concerns impose limits on how long a 

defendant may be held in custody before trial.   

 Pretrial detention schemes necessarily balance the liberty interest of 

individuals presumed innocent against public safety concerns posed by high-

risk defendants.  See Salerno, 481 U.S. at 748-51; Robinson, 229 N.J. at 68.  

The process is constitutional so long as it serves regulatory rather than punitive 

purposes.  Salerno, 481 U.S. at 746-48; Bell, 441 U.S. at 535-40.  But if 

pretrial detention under a regulatory scheme is significantly prolonged, a 

defendant’s confinement may become punitive.  United States v. Theron, 782 

F.2d 1510, 1516 (10th Cir. 1986).   

 Whether the length of detention violates due process in that way 

“requires assessment on a case-by-case basis” because due process is a flexible 

concept that “does not necessarily set a bright line limit for length of pretrial 

confinement.”  United States v. Orena, 986 F.2d 628, 630 (2d Cir. 1993) 

(quoting United States v. Gonzales Claudio, 806 F.2d 334, 340 (2d Cir. 1986)); 

see also United States v. Accetturo, 783 F.2d 382, 388 (3d Cir. 1986) 

(“Because due process is a flexible concept, arbitrary lines should not be 

drawn regarding precisely when defendants adjudged to be flight risks or 

dangers to the community should be released pending trial .”).  
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 The CJRA contains various time limits designed to move cases toward 

trial.  Aside from periods of excludable time, prosecutors must indict cases 

within ninety days, N.J.S.A. 2A:162-22(a)(1)(a), and trials must commence 

within 180 days for defendants who are detained, id. at -22(a)(2)(a).  Of note 

here, the Act provides for excludable time for “[t]he time resulting from 

exceptional circumstances including . . . a natural disaster.”  Id. at -22(b)(1)(f).   

 The statute also sets an overall limit of two years for pretrial detention, 

excluding delays attributable to the defendant, if the prosecutor is not ready to 

proceed to trial.  Id. at -22(a)(2)(a).  Otherwise, defendants “shall be released” 

at the two-year mark subject to a number of potential conditions.  Ibid.; id. 

at -17 (listing possible conditions of release).  The two-year limit is a 

protective measure to guard against unduly prolonged detention.  It is not a 

goal used for case-management purposes, and cases should be resolved before 

then whenever possible.   

 We do not find that the pandemic, along with the accompanying 

suspension of in-person criminal jury trials, has transformed the CJRA’s 

overall approach to pretrial detention into a punitive scheme.  Yet individual 

cases, which are not the subject of the Order to Show Cause, can be subject to 

challenge on due process grounds based on the length of detention.   
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 Accetturo offers guidance on how to assess whether such a violation has 

occurred:   

[D]ue process judgments should be made on the facts 
of individual cases, and should reflect the factors 
relevant in the initial detention decision, such as the 
seriousness of the charges, the strength of the 
government’s proof that defendant poses a risk of flight 
or a danger to the community, and the strength of the 
government’s case on the merits.  Moreover, these 
judgments should reflect such additional factors as the 
length of the detention that has in fact occurred, the 
complexity of the case, and whether the strategy of one 
side or the other has added needlessly to that 
complexity.  In some cases, the evidence admitted at 
the initial detention hearing, evaluated against the 
background of the duration of pretrial incarceration and 
the causes of that duration, may no longer justify 
detention. 
 
[783 F.2d at 388.]   

 Relying on similar considerations, courts have found due process 

violations in a number of individual cases.  See, e.g., United States v. Ojeda 

Rios, 846 F.2d 167, 168-69 (2d Cir. 1988) (32 months of pretrial detention); 

Gonzales Claudio, 806 F.2d at 341-43 (26 months of detention expected 

through trial).   

 In other matters, courts have found that lengthy detentions were not 

excessive in light of the factual circumstances of those cases.  See, e.g., United 

States v. Briggs, 697 F.3d 98, 101-04 (2d Cir. 2012) (26 months of pretrial 

detention); United States v. El-Hage, 213 F.3d 74, 78-82 (2d Cir. 2000) (30 to 
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33 months of detention expected through trial); United States v. El-Gabrowny, 

35 F.3d 63, 65 (2d Cir. 1994) (27 months of detention expected through trial); 

United States v. Millan, 4 F.3d 1038, 1044-49 (2d Cir. 1993) (30 to 31 months 

of detention expected through a second trial); United States v. Zannino, 798 

F.2d 544, 547-49 (1st Cir. 1986) (16 months of pretrial detention). 

 To be clear, as the Second Circuit has explained, “the length of detention 

alone is not dispositive.”  El-Hage, 213 F.3d at 79.  A more comprehensive, 

fact-specific inquiry in each case is needed.  See El-Gabrowny, 35 F.3d at 65 

(“[E]ach case must be examined on its own facts.”); Accetturo, 783 F.2d at 

388 (“[D]ue process judgments should be made on the facts of individual cases  

. . . .”).    

 As alluded to in Accetturo, relief tied only to the length of detention for 

large categories of defendants would not be appropriate for a variety of 

reasons.  783 F.2d at 388.  Among them, such an approach could sweep in 

cases in which defendants were responsible for delays, the complexity of the 

case required more time to address issues before trial, or critical witnesses 

were unavailable through no fault of either party.  And, of course, not all 

second-degree offenses or offenders are alike.  Some matters are more serious 

than others; some are supported by stronger or weaker proofs; and no two 
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offenders have the same history and characteristics or present precisely the 

same degree of risk.   

 Once again, cases are best examined on an individual basis, which the 

CJRA provides for under the present circumstances.  For those reasons, we 

find that the constitutional remedies movants propose -- judicial surgery and 

the Court’s rulemaking authority -- are not well-suited for the current 

circumstances.   

B. 

 Courts engage in judicial surgery “when necessary” to “save an 

enactment that otherwise would be constitutionally doomed.”  Natale, 184 N.J. 

at 485-86 (citing Town Tobacconist v. Kimmelman, 94 N.J. 85, 104 (1983)).  

The tool is a way to resolve constitutional defects.  See NYT Cable TV v. 

Homestead at Mansfield, Inc., 111 N.J. 21, 27-28 (1988) (Handler, J., 

concurring) (“In necessitous circumstances when the constitutionality of a 

statute is threatened, we have excised constitutional defects or engrafted new 

meanings to assure its survival.”).  Absent a constitutional violation, the 

Attorney General argues, judicial surgery is inappropriate. 

 Courts strive to give effect to the Legislature’s intent.   State v. J.V., 242 

N.J. 432, 442 (2020).  As a result, when part of a law is invalid, courts must 

first decide whether the lawmakers wanted “the enactment [to] stand or fall as 
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a unitary whole.”  State v. Lanza, 27 N.J. 516, 527 (1958); see also Inganamort 

v. Borough of Fort Lee, 72 N.J. 412, 422 (1977); N.J.S.A. 1:1-10. 

 If a court concludes the Legislature would prefer that a law be altered or 

narrowed, rather than struck down entirely, the court may engage in surgery to 

remedy the flaw.  See, e.g., Natale, 184 N.J. at 487 (eliminating presumptive 

terms in sentencing to preserve the constitutionality of the criminal code); 

Town Tobacconist, 94 N.J. at 103-04 (striking language from the Drug 

Paraphernalia Act to avoid constitutional perils of vagueness and arbitrary 

enforcement); Chamber of Commerce v. State, 89 N.J. 131, 161-62 (1982) 

(striking language from the Strikebreakers Act to avoid a violation of the 

Commerce Clause). 

 Under the circumstances of this matter, we decline to engage in judicial 

surgery.  That approach would work a wholesale change in an otherwise 

constitutional statute to remedy circumstances best assessed on a case-by-case 

basis.   

C. 

 The same would be true if, in these circumstances, the Court were to 

invoke its authority to “make rules governing the administration of all courts 

in the State and, subject to the law, the practice and procedure in all such 

courts.”  N.J. Const. art. VI, § 2, ¶ 3.  The Court’s rulemaking power, 
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moreover, does not extend to rewriting substantive legislation that is 

constitutional.  “While the courts necessarily make new substantive law 

through the decision of specific cases coming before them, they are not to 

make substantive law wholesale through the exercise of the rule-making 

power.”  Winberry, 5 N.J. at 248. 

 In sum, although we recognize that individual cases may present due 

process concerns, we believe the constitutional remedies proposed are too 

broad.  We therefore turn to the statutory remedies advanced.   

IV. 

 Movants highlight two statutory bases for relief, which we consider in 

turn. 

A. 

 N.J.S.A. 2A:162-19(f) allows for detention hearings to be reopened 

when there is a material change in circumstances:   

The hearing may be reopened, before or after a 
determination by the court, at any time before trial, if 
the court finds that information exists that was not 
known to the prosecutor or the eligible defendant at the 
time of the hearing and that has a material bearing on 
the issue of whether there are conditions of release that 
will reasonably assure the eligible defendant’s 
appearance in court when required, the protection of the 
safety of any other person or the community, or that the 
eligible defendant will not obstruct or attempt to 
obstruct the criminal justice process. 
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[N.J.S.A. 2A:162-19(f) (emphases added); see also R. 
3:4A(b)(3).]  
 

 Section 19(f) thus presents a path for individual defendants to argue 

against continued detention when (1) there is new information, or a change in 

circumstances, (2) that is material to the release decision.  The clause does not 

authorize relief for categories of defendants or empower courts to make 

changes to the statutory scheme.   

 As to the first prong, in Request to Modify decided last June, the Court 

addressed “issues relating to the impact of the coronavirus on individuals in 

state prison and juvenile facilities.”  242 N.J. at 366.  Among other issues, the 

Court found “that the worldwide pandemic that has afflicted New Jersey and  

its prison system amounts to a change in circumstances” within the meaning of 

Rule 3:21-10(b)(2).  Id. at 379. 

 Under that Rule, “[a] motion may be filed and an order may be entered 

at any time . . . amending a custodial sentence to permit the release of a 

defendant because of illness or infirmity of the defendant.”  R. 3:21-10(b)(2).  

To obtain relief, inmates must first establish, as “an essential predicate,” “that 

a change of circumstances [has] occurred.”  State v. Priester, 99 N.J. 123, 136 

(1985).  As the Court found, the COVID-19 pandemic satisfies that 

requirement.  Request to Modify, 242 N.J. at 379. 
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 The same finding logically extends to section 19(f).  The unexpected 

duration of the pandemic as well as the continued suspension of jury trials, 

without a clear end date for either, constitutes new information or a change in 

circumstances.  See Comm. for Pub. Couns. Servs. v. Chief Justice of the Trial 

Ct., 142 N.E.3d 525, 529-30 (Mass. 2020); Karr v. State, 459 P.3d 1183, 1186 

(Alaska Ct. App. 2020).   

 Earlier last year, even experts could not predict the full scope, duration, 

or impact of the pandemic on society, let alone on the court system.  Because 

of the health risk to jurors, witnesses, attorneys, staff, and judges, along with 

members of the public with whom they interact, the Judiciary suspended 

criminal jury trials in March 2020 and again in November 2020, after a brief 

resumption of in-person trials.  Sup. Ct. of N.J., Notice -- COVID-19 

Coronavirus -- Status of Court Operation -- Immediate and Upcoming Plans, at 

1 (Mar. 12, 2020); Sup. Ct. of N.J., Omnibus Order on COVID-19 Issues, at 2 

(Mar. 27, 2020); Sup. Ct. of N.J., Notice and Order -- COVID-19 -- 

Suspension of New In-Person Jury Trials and In-Person Grand Jury Sessions; 

Revised End-Dates for Excludable Time, at 3 (Nov. 16, 2020) (Nov. 16, 2020 

Notice and Order).3 

 
3  Copies of Court orders, notices, and press releases related to COVID-19 are 
available on the Judiciary’s website.  See https://njcourts.gov/attorneys/
notices.html; https://njcourts.gov/public/pr.html.  
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 Section 19(f)’s second prong -- materiality -- will vary by defendant and 

turn on the particular facts of each case.  The critical question at a hearing that 

is reopened is not whether the initial detention decision was correct, but 

whether the circumstances at the time of the later hearing warrant a 

defendant’s continued detention.  In the words of the statute, does the new 

information have a “material bearing” on the standard that governs release 

decisions?  That issue, in turn, calls for a renewed examination of whether any 

combination of conditions would reasonably assure against the risk of non-

appearance, danger, or obstruction in light of delays caused by the pandemic.  

N.J.S.A. 2A:162-18, -19(f).   

 Trial courts can consider a number of factors to assess those risks: 

 1.  The length of detention to date as well as the projected length of 

ongoing detention.  See Commonwealth v. Lougee, 147 N.E.3d 464, 475 

(Mass. 2020); see also El-Hage, 213 F.3d at 78-79 (considering the expected 

length of pretrial detention through the end of trial in the context of a due 

process challenge); El-Gabrowny, 35 F.3d at 65 (same); Millan, 4 F.3d at 1044 

(same); Gonzales Claudio, 806 F.2d at 341 (same).   

 The Judiciary is committed to restart jury trials as soon as practicable.  

The Court did so temporarily from September to mid-November 2020.  In that 

limited time, trial courts conducted about a dozen trials yet were able to 
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resolve more than 340 civil and criminal cases by scheduling actual trial dates 

in those matters.4  Nov. 16, 2020 Notice and Order, at 2; Press Release, New 

Jersey Courts, New Jersey Supreme Court Order Suspends Jury Trials Amid 

Second Wave of COVID-19 Pandemic (Nov. 16, 2020).  As the second wave 

of the pandemic crests and more people are vaccinated, we hope to able to 

resume trials later this year.  That said, it is difficult to be precise in estimating 

the projected length of detention at this time because of the ongoing and 

evolving nature of the pandemic. 

 2.  Whether a defendant has been or will be in detention longer than the 

likely amount of time the person would actually spend in jail if convicted.  In 

many cases, judges found that individual defendants posed a high risk of non-

appearance at their initial detention hearings.  Defendants who have since 

served a substantial amount of time in custody, which will be credited toward 

their sentence, might be more inclined to appear for court events rather than 

risk additional penalties by failing to show up.  Today’s widespread use of 

 
4  Less than two percent of criminal cases are resolved through trials.   Nat’l 
Ctr. for State Cts., Interactive Caseload Data Displays, Court Statistics Project, 
***.courtstatistics.org/court-statistics/interactive-caseload-data-displays (last 
updated Dec. 9, 2020) (noting that in New Jersey in 2019 there were only 573 
criminal jury trials and 106 criminal bench trials out of 48,264 dispositions).  
The pressure of an actual trial date is often the catalyst for resolving a criminal 
charge. 
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remote court proceedings might also bear on the risk of non-appearance.  

Moreover, the Judiciary should attempt to ensure that defendants spend no 

more time in custody than they would have served if the court system were 

fully operational.  That entails consideration of the sentencing range, the likely 

sentence, and any applicable period of parole ineligibility.  

 For this factor, judges should weigh the actual amount of time to be 

spent in jail in case of a conviction, against the expected length of pretrial 

detention.  A fourth-degree offender facing a statutory maximum of eighteen 

months’ incarceration, and considerably less actual time in jail in most cases, 

will naturally be in a different position than a first-degree offender facing a 

range of ten to twenty years in prison.  See N.J.S.A. 2C:43-6(a).   

 3.  The existence and nature of a plea offer.  Plea offers present similar 

considerations.  Courts should weigh how much time a defendant would spend 

in jail under a plea offer as compared to the expected amount of time in 

pretrial detention.  We anticipate that prosecutors will act in good faith and 

continue to extend plea offers in the same manner they did before the 

pandemic.   

 4.  A defendant’s particularized health risks, if any, and whether they 

present a heightened risk the individual will contract COVID-19.  Specific 

health risks of a defendant who is required to remain in custody may bear on 
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the level of risk posed and factor into whether the aim of pretrial detention can 

be met through other conditions.  See Lougee, 147 N.E.3d at 476 (“A judge 

ruling on a motion for reconsideration [of pretrial detention] should . . . 

consider the health risks to the defendant in determining whether there are 

conditions of release that will reasonably assure the safety of any other person 

or the community.”); see also United States v. Shaheed, 455 F. Supp. 3d 225, 

235, 238 (D. Md. 2020) (weighing defendant’s asthma and risk of harm from 

COVID-19, among other considerations, at a motion to reopen a detention 

hearing).   

 As part of their analysis, courts may consider whether a defendant’s 

health has deteriorated since the detention hearing and is now more susceptible 

to serious health consequences in jail -- including a heightened risk of 

contracting COVID-19 -- and how that might affect the risk of non-

appearance, danger, or obstruction a defendant poses.  This factor does not 

encompass a generalized fear of contracting COVID-19 or some other illness 

in jail.  See Request to Modify, 242 N.J. at 379.   

 5.  Other factors relevant to pretrial detention that are outlined in 

N.J.S.A. 2A:162-20.  Section 20 lists various factors courts may take into 

account at the original detention hearing.  Trial judges are not required to 

reassess all of them anew at a reopened hearing.  In some instances, for 



24 
 

example, the nature and seriousness of the offense will remain the same.  See 

N.J.S.A. 2A:162-20(a).  But other factors might have changed with the passage 

of time, such as the strength of the State’s case.  See N.J.S.A. 2A:162-20(b).  It 

might be weaker if a witness is no longer available, or stronger as a result of 

additional evidence gathered during an expanded investigation. 

 A number of the above five factors might well have an effect on whether 

a defendant will appear for a court proceeding as required.  N.J.S.A. 2A:162-

18(a)(1).  Their impact on the risk of danger or obstruction, which are also 

critical, is less clear, particularly for defendants charged with more serious 

offenses who pose a continuing public safety concern or have a long record of 

criminal behavior.  Nonetheless, we do not rule out that certain defendants 

may be able to show material changes in those risk areas as well.   

 We note that a court’s decision on pretrial release reflects an overall 

evaluation of the level of risk of non-appearance, danger, and obstruction.  A 

change in any one area might -- or might not -- affect the overall calculus.   

 Movants focused their application on defendants who have been detained 

for six months or longer.  We agree with that approach.  It is far less likely 

courts would find material changes in the case of defendants detained for less 

time.   
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 We therefore hold that defendants have the right to reopen their 

detention hearings under N.J.S.A. 2A:162-19(f) if they (1) have been detained 

for at least six months and (2) can make a preliminary showing that, based on 

one or more of the above factors, they are entitled to relief.5  Those threshold 

requirements are meant to limit hearings to defendants who are better able to 

show a material change in the level of risk they present, in the context of the 

pandemic and the delays it has caused.  Trial judges have discretion to resolve 

motions that do not meet both conditions without holding a hearing.  Cf. R. 

3:21-10(c) (noting that “[a] hearing need not be conducted on a motion” for a 

change in sentence under Rule 3:21-10(b)). 

 Defendants subject to a presumption of detention under the statute will 

likely not be eligible for new hearings because the seriousness of the offense 

charged -- murder or a crime that subjects a defendant to a sentence of life 

imprisonment -- weighs heavily in the release decision.  N.J.S.A. 2A:162-

19(b), -20(a).  We note that movants did not seek new detention hearings for 

that group of defendants.    

 
5  Because disorderly persons offenses are punishable by up to six months in 
jail, N.J.S.A. 2C:43-8, judges have discretion to entertain and review motions 
from defendants charged only with such an offense before those defendants 
have been detained for six months.  
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 New hearings may proceed before the same judge who conducted the 

original detention hearing or another judge in the vicinage.  An application 

under section 19(f) does not imply that the initial detention decision was 

erroneous or that the judge cannot reconsider it.  As a result, there is no reason 

to transfer hearings based on new information to a different vicinage or special 

master, as movants requested.   

 Relying on the Court’s administrative authority, we direct that trial 

judges conduct reopened hearings in appropriate cases on an expedited basis, 

and that any appeals be reviewed in the same manner.  See N.J. Const. art. VI, 

§ 2, ¶ 3.  We ask the Director of the Administrative Office of the Courts to 

help implement a timely process at the trial and appellate levels.   

B. 

 Movants identify N.J.S.A. 2A:162-21(b) as an alternative statutory basis 

for relief.  Section 21(b) “permit[s] the temporary release of [a] defendant 

subject to appropriate restrictive conditions, . . . to the extent that the court 

determines the release to be necessary for preparation of the . . . defendant’s 

defense or for another compelling reason.”  (emphases added). 

 Like section 19(f), this provision provides for fact-specific hearings in 

individual cases.  See, e.g., United States v. Clark, 448 F. Supp. 3d 1152, 

1159-61 (D. Kan. 2020) (interpreting parallel provision in the federal Bail 
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Reform Act, 18 U.S.C. § 3142(i)); United States v. Stephens, 447 F. Supp. 3d 

63, 66-68 (S.D.N.Y. 2020) (same).  

 Movants contend that the pandemic and the conditions it has fostered -- 

in particular, the suspension of criminal jury trials -- amount to a “compelling 

reason” under the CJRA.  To the extent that might be the case, the same 

considerations identified above would arguably apply. 

 We have instead focused on section 19(f) because its emphasis on new 

information and materiality offers a more precise standard and familiar 

structure.  In addition, it does not appear at this time that section 21(b) would 

address situations section 19(f) does not encompass in the context of the 

pandemic.   

V. 

 We add the following.  Although we recognize the evolving nature of the 

pandemic, we hope to continue to see improvements in the ongoing health 

crisis.  Vaccinations are underway throughout the State, and prison inmates 

and staff have been designated a priority and are included in Phase 1A of the 

State’s vaccination plan.  N.J. Dep’t of Health, N.J. Interim COVID-19 

Vaccination Plan, at 36, 39 (Dec. 15, 2020), https://nj.gov/health/legal/

covid19/NJ%20Interim%20COVID-19%20Vaccination%20Plan%20-

%20Revised%2012-15-20.pdf.  According to the Attorney General, pretrial 
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detainees in Hudson and Passaic County jails were to start getting vaccinated 

the week of January 18, 2021; inmates in Burlington County were scheduled to 

be vaccinated later in January; and other locations were to follow.  The CPA 

also relies on submissions from various county jails in late December 2020 

that it contends point to a reduced infection rate in county jails of less than two 

percent. 

 The Judiciary, as noted earlier, will again resume criminal jury trials in 

person when conditions sufficiently improve.  Although there will be a 

considerable backlog of cases to address, we hope that recent positive 

developments will enable the criminal justice system to resolve many 

outstanding criminal charges in a timely manner.    

VI. 

 For the reasons set forth above, we grant in part and deny in part the 

relief requested. 

 

JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, 
SOLOMON, and PIERRE-LOUIS join in CHIEF JUSTICE RABNER’s 
opinion. 
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Subcommittee Page 1 

REPORT AND RECOMMENDATIONS OF THE SUBCOMMITTEE ON 
SYSTEMIC BARRIERS TO JURY SERVICE 

The Subcommittee on Systemic Barriers to Jury Service was asked to 
develop recommendations on four topics: 

A. Engaging all segments of the community -- composition of the
jury list, including felony disqualification;

B. Potential barriers to jury service -- compensation, childcare, &
terms of service; employer incentives;

C. Summons documents and other communications; and

D. Community outreach.

As part of its discussions, the group also considered access to juror 
records and modes of follow-up with jurors who do not respond to the 
summons or appear when scheduled.  Additional recommendations on those 
areas are included.   

A. Engaging All Segments of the Community

1. Composition of the Jury List

As provided by N.J.S.A. 2B:20-2, the Judiciary creates a single jury list 
comprised of records from three sources:  registered voters; licensed drivers; 
and filers of State gross income tax returns and/or homestead rebate or credit 
application forms.  Those records are merged on at least an annual basis, with 
efforts made to eliminate duplicates and to update addresses.  New Jersey’s 
use of three sources for the jury list is broader than many other jurisdictions.  

The Subcommittee recommends that the Supreme Court exercise its 
existing authority, see N.J.S.A. 2B:20-2(c), to add a fourth source:  records 
from the Department of Labor.  Adding those records, also on an annual basis, 
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would include as potential jurors individuals who have applied for or are 
receiving unemployment or other public benefits.  In the Subcommittee’s view, 
expansion of the source list is one of the most effective ways to improve the 
representativeness of jury pools. 

The Subcommittee submits that legislative changes would be most 
effective to codify specific requirements regarding the records provided, 
notably the types of records that should be received from the custodians, as 
well as the content and timeliness of those records in order to create the most 
accurate jury list.   

The Subcommittee1 therefore recommends that the Legislature consider 
amendments to N.J.S.A. 2B:20-2(a) to expand the sources used to compile the 
jury list and to require that custodians provide their most current records in a 
format prescribed by the Administrative Director of the Courts.  To that end, 
the Subcommittee respectfully offers the following draft language for 
consideration, with bolded brackets used to recommend deletions and 
underscoring to propose additions: 

§ 2B:20-2.  Preparation of juror source list

a. The names of persons eligible for jury service shall be selected
from a single juror source list of county residents whose names and
addresses shall be obtained from a merger of the following lists:
active and inactive registered voters; holders of non-driver
identification cards2 issued pursuant to section 2 of P.L. 1980, c. 47

1  All recommendations reflect the view of a majority of the Subcommittee. 
Designees of legislative members attended the meetings but were non-voting 
participants. 

2  Those who are not licensed to drive may obtain non-driver identification 
cards through the Motor Vehicle Commission (MVC).  The MVC currently 
includes records of those identification cards among the information it 
provides to the Judiciary.  This proposed language is therefore designed to 
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(C: 39-3-29.3); licensed drivers, including holders of a driver’s 
license that has been suspended; filers of State gross income tax 
returns; [and] filers of homestead rebate or credit application forms; 
and persons filing, applying for, or receiving unemployment 
benefits or other assistance pursuant to a State program 
administered by the Department of Labor and Workforce 
Development or the Department of Community Affairs.  The county 
election board, the [Division of Motor Vehicles] Motor Vehicle 
Commission, and the State Division of Taxation, the Department of 
Labor and Workforce Development, and the Department of 
Community Affairs shall provide [these lists annually] lists 
comprised of the most current available records by May 1 of each 
year to the [Assignment Judge of the county] Administrative Office 
of the Courts.  The records in the annual lists shall include data 
fields as prescribed by the Administrative Director of the Courts.  
The Administrative Director of the Courts [Assignment Judge] may 
provide for the merger of additional lists of persons eligible for jury 
service that may contribute to the breadth of the juror source list.  
Merger of the lists of eligible jurors into a single juror source list 
shall include a reasonable attempt to eliminate duplication of names 
and a reasonable attempt to select the mailing address from the most 
frequently updated source list.  
 
2.  ‘Felony’ Disqualification  
 

 Currently, New Jersey residents are permanently disqualified from jury 
service if they have ever been convicted of an indictable offense.  The 
exclusion of individuals with a criminal conviction from jury venires 
disproportionately affects communities of color.  The Subcommittee submits 
that individuals who have repaid their debt to society should be eligible to 
represent their community and serve on a jury, just as they are able to vote in 
elections. 
 

 
formalize the current practice, rather than to expand the categories of MVC 
records currently received. 

- 5 -



Subcommittee Page 4 
 

The Subcommittee recommends that instead of a permanent 
disqualification from jury service, individuals who have been convicted of an 
indictable offense should be restored to eligibility upon successful conclusion 
of any term of Parole/Probation supervision3.  In conjunction with this 
proposed legislative change, the Subcommittee recommends that jurors should 
be subject to a potential for-cause challenge if their criminal history would 
affect their ability to be fair and impartial.  For example, a juror who was 
convicted of an offense that is among those charged in a criminal trial might be 
challenged for cause in that matter but not subject to a for-cause challenge in a 
civil trial.  

 
The Subcommittee respectfully offers the following draft amendments to 

the two relevant statutes for consideration: 
 

§ 2B:20-1.  Qualifications of jurors 
 
Every person summoned as a juror: 
 
… 
 
e.  shall not be in custody or under supervision for any [have been 
convicted of any] indictable offense under the laws of this State, 
another state, or the United States;  

 
and 
 

§ 2B:23-10.  Examination of jurors 
 

… 
 
b.  A prospective juror who has been previously convicted of or has 
charges pending for an indictable offense may be challenged for 

 
3 A number of Subcommittee members advocate to expand jury service 
eligibility to include individuals who have completed any custodial term -- 
even if those individuals remain subject to supervision.     
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cause if the similarity or recency of the prospective juror’s 
conviction or charges calls into question that juror’s ability to be 
fair and impartial in a particular case.   
 

 The Subcommittee recommends that all jurors be informed of eligibility 
criteria at the time of qualification, during orientation, and at the start of oral 
voir dire.   

 
 

B.  Addressing Potential Barriers to Jury Service 
 
1.  Juror Compensation & Employer Incentives 
 
Jurors in New Jersey state courts are paid $5/day, with petit (trial) jurors 

receiving an additional $35/day starting on their fourth day of service.  Jurors 
are not reimbursed for meals or transportation.  New Jersey’s juror pay is 
among the lowest in the nation and is insufficient to offset lost wages or costs 
incurred for service, such as parking.  Annually, Assignment Judges excuse 
more than 25,000 jurors before reporting based on documented financial 
hardship, and trial judges dismiss many more jurors during selection because 
they are unable to serve for the duration of trial.  The financial burden 
associated with jury service can impede participation and undermine efforts to 
achieve a jury comprised of all segments of the community.  

 
 The Subcommittee submits that increased juror compensation would 
support more representative juries.  Accordingly, the Subcommittee 
recommends legislative action to increase juror compensation so that more 
qualified individuals can report when summoned and more reporting jurors can 
serve on petit or grand juries, without financial hardship. 

 
With deference to legislative expertise in this complex area, the 

Subcommittee recommends consideration of a multi-part approach to improve 
juror compensation.  Among others, the group respectfully suggests the 
following potential options:  
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i. For individuals who are not employed, and for individuals who are 
not paid by their employer during jury service, an increase in daily 
juror pay to a rate equal to minimum wage (subject to automatic 
adjustment based on cost-of-living increases), for both petit and 
grand jurors; 
 

ii. The creation of tax incentives for employers who pay employees 
during jury service, and possibly also for certain jurors; and 

 
iii. The establishment of a requirement that, like the State of New 

Jersey, certain publicly subsidized employers and/or other 
employers must pay employees during jury service. 

 
The Subcommittee appreciates the additional comments submitted by the New 
Jersey Civil Justice Institute (NJCJI) regarding options to improve juror 
compensation. NJCJI proposed a Small Business Jury Service Pay Tax Credit, 
which would entitle eligible employers who pay an employee’s regular salary 
or wages for the first five days of jury service to a credit against the 
employer’s New Jersey state tax liability.  NJCJI also proposed the creation of 
a Lengthy Trial Fund for jurors who serve for more than five (5) days and 
receive less than full compensation from their employer. 
 

2.  Term of Service 
 
Assignment Judges determine the terms of jury service for the county or 

counties within their vicinage.  About one half of New Jersey counties require 
trial jurors to report for one day or one trial, while other counties have 
lengthier terms -- up to one week or one trial.  National studies have shown 
that a shorter term of service correlates to fewer jurors who request and obtain 
a pre-reporting excuse.  A requirement for a juror to be available for multiple 
days can present more financial and other challenges and thereby reduce the 
portion of the population able to participate as jurors.   

 
The Subcommittee recommends that all counties -- except for the lowest 

volume counties in which only one or two jury selections are scheduled in a 
week -- adopt a one-day-or-one-trial term of petit jury service.  Such transition 
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should occur promptly after the conclusion of current operational adjustments 
implemented in response to the COVID-19 pandemic.  The Subcommittee 
suggests that jurors be informed early (and often, if needed) that they may be 
required to return after the first day if they are in the midst of an ongoing 
selection or have been selected for a trial.   

 
 
C.  Summons Documents and Other Juror Communications 

 
1.  Juror Summons 
 
Before the COVID-19 pandemic, jurors received a postcard summons 

notice that directed them to complete qualification online.  The Judiciary 
mailed a letter-size qualification questionnaire only to the small portion of 
jurors (around 15%) who did not use the online response option.  A letter-size 
summons notice has been used on a temporary basis to inform jurors of 
protocols implemented in response to COVID-19.  Preliminary national 
research suggests that postcards generate a higher response rate. 

 
The Subcommittee recommends that the Judiciary resume and continue 

use of a postcard notice as soon as practicable.  The Subcommittee further 
recommends that the existing notice be enhanced to incorporate a scannable 
QR code as an additional means through which jurors can access information 
about jury service.   

 
2.  Format of Written Communications 
 
The Judiciary communicates with jurors in various ways, including the 

Jurors page of the public website, the Judiciary Jurors App (for Apple and 
Android phones), emails and text messages through the jury management 
system, and hardcopy mailings.  

 
The Subcommittee recommends that all printed communications -- 

including the postcard notice, qualification questionnaire, and hardcopy 
attendance letters -- be formatted in 14-point Times New Roman or 
comparable font.  The group supports the continued availability of online 

- 9 -



Subcommittee Page 8 
 

options for jurors to complete qualification and communicate with court staff, 
and it recommends an ongoing focus on accessibility, user interface, and user 
experience for those formats as well. 

 
The Subcommittee further recommends the addition of a link to the New 

Jersey Juror App on the main Jurors page. 
 

 
D. Community Engagement 
 

1.  Outreach to Prospective Future Jurors 
 

The Judiciary regularly engages in community outreach events to share 
information and answer questions about the courts.  To date, jury service has 
not been a standard area of focus. 

 
The Subcommittee recommends that, as part of routine community 

engagement events -- including virtual listening sessions and on-site court 
information nights -- judges and staff speak about the importance of jury 
service and why everyone should serve if eligible.  

 
The Subcommittee also recommends targeted outreach in coordination 

with trusted leaders to reach communities that at present are underrepresented 
in jury panels and seated juries.  The Judiciary should work with faith leaders, 
community advocates, legal service providers, and others who can reinforce 
key messages and correct potential misunderstandings, as is done with other 
court initiatives. 

 
In the future, and perhaps in connection with the announcement of 

improvements to the jury selection process, the Subcommittee recommends a 
multifaceted media campaign -- including radio announcements and posters 
placed in prominent public areas, on mass transportation and in newspapers -- 
to raise awareness about the importance of answering the call to jury service. 
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 2.  Appreciation for Jurors Who Serve 
 
Juror Appreciation Week is traditionally celebrated at the beginning of 

May.  Recognition efforts often include localized celebrations for jurors who 
report for service, as well as print and online publications to thank jurors for 
their contributions to the administration of justice. 

 
In addition to those existing methods, the Subcommittee recommends 

the development of additional videos (see, e.g., this short video from 2018), 
social media posts, and other communications to post on the Jurors webpage, 
distribute to community leaders, and display on courthouse video monitors. 

 
The Subcommittee further recommends that the Judiciary formalize a 

statewide practice for Assignment Judges to send letters thanking jurors after 
service on lengthy trials or as grand jurors. 

 
In addition, the Subcommittee recommends that the Judiciary provide 

stickers to all jurors after the conclusion of their service, like those distributed 
at blood drives and voting centers, with a positive statement like “I answered 
the call for jury service!”  That low-tech and low-cost step could have broad 
benefits if jurors post social media selfies with the stickers (as people do after 
voting and donating blood).  External messengers -- including jurors who have 
served and had a positive experience -- can be highly effective in sharing the 
benefits of jury participation.   
 
 
E.  Additional Recommendations 
 

1.  Public Access to General Jury Information 
 
Transparency is essential to public trust in the jury selection process and 

the operations of the courts.  Certain information about jury summoning and 
selection should be easy to access for attorneys, media, researchers, 
prospective jurors, and other interested persons.  Other information, including 
that which is necessary to assess the composition of the venire for purposes of 
a fair-cross-section claim, must be available to parties in a case.  At the same 
time, individual juror information -- including information about a juror’s 
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criminal history, citizenship status, or demographics -- must remain 
confidential. 

 
The Subcommittee recommends that the Judiciary continue to provide 

general information on its public website and in other formats.  Such 
information should include the sources from which jurors are summoned as 
well as instructions for researchers to request a sanitized version of the single 
jury list from which jurors are summoned, i.e., a version without any portions 
of Social Security numbers or other information as may be contained in the 
records provided to the Judiciary.  

 
2.  Party Access to the Petit Jury List 
 
Rule 1:8-5 states that the court clerk shall provide information about a 

jury panel upon request.  The Rule does not specify whether the panel includes 
only jurors who are confirmed for service or also those who have been 
dismissed (based on ineligibility), excused (on a statutory ground), or deferred 
(and rescheduled to a future date).  

 
The Subcommittee recommends the following amendments to Rule 1:8-5 

to formalize the scope of records available before selection and to confirm that 
availability is limited to parties. 
 

Rule 1:8-5.  Availability of Petit Jury List. 
 
The list of the general panel of petit jurors, including jurors who 
have been disqualified, excused, or deferred, as well as jurors who 
are scheduled to report for selection, shall be made available by the 
clerk of the court to any party requesting the same at least 10 days 
prior to the date fixed for trial.  Such lists shall not be provided to 
anyone who is not a party to the case.  Any provision of juror lists 
shall be subject to a prohibition against unauthorized use or 
dissemination. 

 
The Subcommittee further recommends that records or papers used in 

conjunction with the jury selection process should be available to any party 
contemplating a challenge based on the fair-cross-section requirement.  Such 
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records should contain aggregate, but not individual, demographic information 
once that is collected by the Judiciary. 

 
 3.  Juror Records Excluded from Public Access 

 
Rule 1:38-5 itemizes types of jury records that are not accessible to the 

public or to parties absent a court order.  The current language does not 
specifically exclude from public access the records used to compile the source 
list, questionnaires completed by jurors after reporting for service, or other 
individual juror information maintained by the Judiciary. 
 
 The Subcommittee recommends amendments to Rule 1:38-5(g) to more 
clearly and accurately specify the types of juror records that are excluded from 
public access, as follows: 

 
Rule 1:38-5.  Administrative Records Excluded from Public Access 

 
The following administrative records are excluded from public access: 
 
 . . . . 
 

(g) Records used to compile juror [Juror] source lists, and the 
list prepared pursuant to N.J.S.A. 2B:20-2[,]; jury 
qualification questionnaires completed pursuant to N.J.S.A. 
2B:20-3, any other questionnaires completed by prospective 
jurors, and individual juror information maintained by the 
Judiciary[,]; and [preliminary] lists prepared pursuant to 
N.J.S.A. 2B:20-4 of persons [to be] summoned for possible 
service as grand or petit jurors, which shall remain 
confidential, except as provided in Rule 1:8-5, unless 
otherwise ordered by the Administrative Director of the 
Courts [Assignment Judge]; 

 
Among other benefits, the above proposed amendments should preempt or 
minimize juror concerns about the privacy of their personal information. 
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 4.  Non-Responsive or Non-Appearing Jurors  
 
Some jurors do not respond to the summons, do not appear when 

scheduled, or stop reporting mid-service.  In practice, many of those jurors 
may have not received or understood the summons or have made a mistake 
about when to appear at the courthouse.  The Judiciary at this time engages in 
follow-up with such jurors but does not maintain lists of individuals who failed 
to respond or appear.  The Judiciary does not enter default judgments or 
schedule enforcement hearings.  New Jersey seeks to communicate with 
prospective jurors in a way that reinforces the importance of responding to the 
jury summons without creating undue anxiety or fear about penalties. 

 
The Subcommittee recommends that the Judiciary continue to explore 

efforts to reach non-responsive jurors without penalty. 
 
The Subcommittee recommends that the Judiciary continue to 

communicate with and seek to reschedule jurors who complete qualification 
but do not appear when scheduled.  If, after multiple communications from the 
court, the juror does not appear, an appearance to speak with a judge may be 
required; however, penalties should not be imposed. 

 
The Subcommittee recommends that Assignment Judges continue to 

exercise discretion as to jurors who stop reporting mid-trial or mid-grand jury 
term.  Civil penalties should be imposed only in the most egregious of 
situations and only following a hearing and, as applicable, an ability-to-pay 
determination.  If a judge is considering a sanction for a noncompliant juror, 
the court must afford the juror due process, conduct a hearing before issuing 
the sanction, and make findings on the record regarding the sanction.   
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REPORT & RECOMMENDATIONS OF THE SUBCOMMITTEE ON  
VOIR DIRE & PEREMPTORY CHALLENGES 

 
The Subcommittee on Voir Dire & Peremptory Challenges was asked to 

develop recommendations on the following four topics: 
 

A.  Attorney-conducted voir dire 
 
B.  For-cause challenges 
 
C.  Peremptory challenges 
 
D.  Juror utilization 

 
Considering the interrelatedness of those issues, the Subcommittee 

recommends that they be approached holistically.   
 

In Part I, the Subcommittee presents general recommendations as to each 
area of review.  In Part II, the Subcommittee offers a detailed proposal for a 
pilot program to explore and assess the recommended reforms to jury 
selection.  An overwhelming majority of the Subcommittee endorses this 
report as presented.  A few members do not support the proposal to allow for a 
reduction by consent of peremptory challenges for participants who opt into 
the pilot program for attorney-conducted voir dire. 
 
 

PART I:  SUMMARY OF RECOMMENDATIONS 
 
A.  Attorney Conducted Voir Dire 
 
 New Jersey state court judges have been responsible to conduct voir dire 
for more than a half century.  See State v. Manley, 54 N.J. 259, 280-83 (1969).  
In current practice, judges in criminal matters ask jurors nearly 30 mandatory 
model questions.  Attorney involvement is limited to the advance submission 
of additional open-ended questions and occasional follow-up questions if 
permitted by the judge.   
 

Since the introduction of the mandatory model voir dire questions, the 
size of criminal jury panels has grown to more than 165 jurors on average -- 
more than double the 70-person panel that the National Center for State Courts 
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(NCSC) recommends for a jurisdiction like New Jersey.  Voir dire typically 
extends beyond one day and sometimes continues for weeks, even in relatively 
straightforward trials.   

 
Attorneys criticize judge-led voir dire as ineffective to reveal relevant 

information about the views and potential biases of jurors.  Available data 
shows that in current practice attorneys often exercise only about half of their 
available peremptory challenges.  However, if attorneys lack individual 
knowledge of prospective jurors, they could be left to exercise those 
peremptory challenges based on snap judgments or group extrapolations.   
 

Participants in the Judicial Conference on Jury Selection advocated for a 
shift from judicial questioning of jurors to Attorney-Conducted Voir Dire 
(ACVD), which has been adopted in most other jurisdictions.  

 
The Subcommittee sought education and insights on the ACVD process 

from former judges and current practitioners from Kentucky, Oregon, and 
Washington -- states that each employ distinct forms of ACVD -- as well as 
the Director of the NCSC Center for Jury Studies.  Those experts described 
various ACVD models and offered their views as to strengths and limitations.  
While each jurisdiction follows a slightly different protocol, all jurists and 
practitioners endorsed ACVD as more effective than judge-led voir dire to 
reveal juror biases, support individualized challenges, and achieve fairer and 
more impartial juries.   

 
The Subcommittee unanimously supports greater attorney involvement 

in jury selection and recommends exploration of a New Jersey model1 of 
ACVD. 

 
1  The Subcommittee dedicated several meetings to the development of a 
comprehensive framework as to how ACVD could be used in New Jersey.  In 
addition to presentations from Paula Hannaford-Agor of the NCSC and 
experienced practitioners in ACVD jurisdictions, all Subcommittee members 
completed the attached 71-question survey regarding how voir dire would 
function, including among other areas:  whether questions would be posed to 
the standard 14-juror box or to an expanded group of jurors; which questions 
would be introduced by the judge before attorney questioning; which topics 
would be covered only by attorneys; and when and how for-cause and 
peremptory challenges would be exercised.  The Subcommittee’s 
recommendations are reflected in Part II.  

- 16 -



Subcommittee Page 3 
 

B.  For-Cause Challenges 
 
In current practice, attorneys may apply to the judge to dismiss a juror 

based on lack of qualification or inability to be fair and impartial.  Statutes and 
Court Rules do not prescribe a specific process or standard for for-cause 
challenges.     
 

Section 4.11 of the Judiciary Bench Manual on Jury Selection (2014) 
provides as follows: 

 
Excusing Jurors for Cause.  Jurors should be excused for cause 
either by the court or upon parties’ request when it appears that the 
juror will have difficulty in being fair and impartial.  Judges should 
avoid extensive efforts to rehabilitate a juror or to reject reasons 
offered by the juror for not serving, recognizing that such efforts 
indicate that there are significant issues about that juror that need to 
be addressed.  The follow up questions should be sufficiently 
probative to ferret out the ability of the individual to fairly judge the 
case.  Jurors who express hardship problems (child care issues, 
absence from work without pay, etc.) should be liberally excused 
especially when the trial is anticipated to take an extended period of 
time.  

 
 Judges and attorneys offer different views as to the current state of for-
cause challenges.  Many judges claim to be liberal in dismissing jurors for 
cause.  In contrast, attorneys report that judges are reluctant to dismiss and 
instead seek to rehabilitate jurors, contrary to Section 5.3 of the Bench 
Manual.  (“Judges are not encouraged to attempt to rehabilitate a juror who has 
expressed a potential problem relating to an ability to be objective, fair, or 
impartial based upon a juror’s prior experience or held beliefs.”)  Available 
data offers minimal clarification because for-cause challenges based on 
potential problems with objectivity and fairness are counted within the same 
category excusals based on hardship and other factors.   
 

The Subcommittee unanimously recommends a low threshold -- a 
reasonable basis to doubt that the juror would be fair and impartial -- for the 
granting of a for-cause challenge.  The Subcommittee further recommends that 
the Judiciary refine the categories for juror outcome data to differentiate 
between hardships and other for-cause challenges. 
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C.  Peremptory Challenges 
 
 N.J.S.A. 2B:23-13 establishes the number of peremptory challenges 
afforded to parties in civil and criminal actions.  Each litigant in a civil case is 
allotted 6 challenges.  For lesser criminal offenses, the prosecution and defense 
are afforded 10 challenges each.  For more serious crimes, the prosecutor 
receives 12 challenges, while each defendant has 20 challenges.  Those 
numbers are substantially greater than the quantity of peremptory challenges 
available in other jurisdictions.  Rule 1:8-3 (“Examination of Jurors; 
Challenges”) restates the allotment of peremptory challenges and prescribes 
the order in which such challenges are exercised. 
 
 New Jersey legal and non-legal stakeholders express strong and often 
divergent views about peremptory challenges, from recommendations to 
abolish peremptories entirely in light of their capacity to be -- and history of 
being -- exercised in a biased manner, as the Court noted in State v. Andujar, 
247 N.J. 275 (2021), to support for retaining New Jersey’s current allotment of 
peremptories as the only aspect of criminal trials during which defendants are 
able to act directly to ensure the fairness of their proceedings. 
 
 Ultimately, a majority of the Subcommittee recommends that a reduction 
in the number of peremptory challenges be tested through a consent-based 
pilot program that would include a number of additional changes to the jury 
selection process.  The Subcommittee is of the view that those additional 
changes -- which include a robust ACVD process supported by extensive 
written questionnaires and more liberal standard for evaluating for-cause 
challenges -- will promote greater fairness in their own right and will also 
allow for a more informed exercise of peremptory challenges, making it 
possible to proceed with fewer of them. 
 
 
D.  Juror Utilization 

As described by Paula Hannaford-Agor, Director of the NCSC 
Center for Jury Studies, 

 
There are three primary points for measuring juror 
utilization --  
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[1] when jurors are told to report for service 
(percentage told to report);  
 
[2] when jurors are sent to a courtroom for voir dire 
(percentage to voir dire); and  
 
[3] when jurors are questioned during voir dire 
(percentage of panel used). 

 
A more effective voir dire process, combined with a reduction in 

peremptory challenges, would directly improve the percentage of panel used.  
Panels would be smaller, and more of the members of those panels would be 
subject to questioning.  That is true even if the expectation is that most or all 
available peremptory challenges would be exercised.    

 
Smaller panel sizes would support further improvements both in the 

percentage of jurors sent to voir dire and in the percentage of jurors told to 
report.  Those second-phase improvements would require analysis of data from 
cases that participate in the proposed pilot program and other cases that do not. 

 
Those metrics are important because juror utilization is a matter of 

respect and fairness for members of the public.  A better jury selection process 
in which the people of New Jersey spend less time waiting in assembly rooms 
or courtroom galleries and more time engaged in the actual process of our 
justice system would support public trust and confidence in jury verdicts and 
the court system. 

 
The Subcommittee submits that an ACVD model (especially with 

advance written questionnaires) and fewer peremptory challenges would 
support more efficient juror utilization.  The Subcommittee also recommends 
that the Judiciary collect both quantitative and qualitative data for cases within 
and outside of the pilot program, in order to evaluate objective criteria -- such 
as panel sizes and voir dire duration -- as well as subjective views of 
participants, including jurors, attorneys, and judges.  
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PART II:  PILOT PROGRAM FOR ATTORNEY-CONDUCTED VOIR DIRE 
 

To test and assess its proposals for improving the fairness of the jury 
selection process, the Subcommittee recommends that the Judiciary create a 
pilot program for ACVD that incorporates important complementary 
adjustments, including the expanded use of written questionnaires before oral 
voir dire; the formalization of certain standards and processes for the exercise 
of challenges for cause and peremptory challenges; the enhanced collection of 
data, including as to juror demographics, juror outcomes, and jury selection; 
and a reduction in the allotment of peremptory challenges. 

 
The Subcommittee recommends an initial pilot program of at least six 

months and not more than one year with options to extend as to time or expand 
as to locations. 

   
1. Locations.  The pilot program would begin in three single-county 

vicinages -- one northern, one central, and one southern -- with 
sufficient criminal trial volume to support data collection and 
analysis.    
 

2. Eligibility for Participation.  At the outset, eligibility for participation 
in the pilot program would be limited to single-defendant criminal 
matters. 

 
3. Voluntariness.  Participation in the pilot program would be voluntary 

and would require the consent of both the prosecuting attorney and 
defense counsel.  The court would provide written notice to the 
attorneys and would meet to explain the protocols and answer 
questions, including about the process for ACVD and the reduction in 
available peremptory challenges.  The court would conduct a hearing 
with the defendant as well as counsel to confirm understanding and 
consent before finalizing a date for jury selection.  A mutual consent 
and waiver would be executed before proceeding to jury selection.  

  
4. For cases in the pilot program, jury selection would proceed as 

follows: 
 

a. Random Selection.  Consistent with usual practices, jurors would 
be randomly selected to create a panel that would be assigned to 
the trial.  That panel would be comprised of jurors who have 
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completed the standard qualification process and confirmed their 
availability to report for service.   
 

b. Demographic Information.  As part of qualification, and as 
directed by the Court in State v. Dangcil, 248 N.J. 114 (2021), the 
Judiciary would collect demographic information as voluntarily 
provided by jurors during qualification.  Voluntary juror 
demographic information would also be collected for cases not 
participating in the pilot program. 
 

c. Electronic Written Questionnaires.  Before the start of oral voir 
dire, the panel of jurors would complete an electronic 
questionnaire, using the attached model with appropriate 
customization.  See Attachment A.  Jurors would submit their 
responses electronically, using Judiciary technology as 
appropriate, and subject to any ADA or other accommodations.  
Juror responses would be compiled and provided to the judge and 
attorneys before the start of oral voir dire.  

 
d. Pre-Voir Dire Challenges.  The court could dismiss a juror for a 

hardship or excuse a juror for cause based on their responses to the 
written questionnaire.  Pre-voir dire dismissals and excusals 
should be few and should occur only in straightforward situations.  
Any pre-voir dire excusals would be addressed on the record in the 
presence of at least the attorneys. 

 
e. Oral Voir Dire.  All remaining jurors would proceed to oral voir 

dire.  The preference is for all oral voir dire to be conducted in 
person in a single large room.  However, oral voir dire may be 
conducted in stages if necessary to empanel a jury. 

 
f. Expanded Jury Box.  An “expanded box” of jurors would be 

seated in a group.  That expanded box would include the total 
number of jurors to be empaneled plus the total number of 
peremptory challenges available to the attorneys.  Additional 
jurors would be seated in the courtroom to the extent possible.  If 
necessary, and with the consent of the attorneys, technology could 
be used to enable additional jurors to see and hear voir dire. 
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g. Process of Questioning.  Instructions and questions would be 
posed to the expanded box, except for follow-up and sidebar 
questions.  The process would incorporate some of the existing 
Model Criminal Voir Dire Questions (in the Judiciary Bench 
Manual on Jury Selection).  

 
i. The judge would describe the case and ask the following 

questions:  Q1: juror qualifications; Q2: hardship requests; 
Q3: knowledge of attorneys and parties; Q4: knowledge of 
witnesses; and Q9 (“Do you know anyone else in the jury 
box other than as a result of reporting here today?”).  
 

ii. For Question 5 (“I have already briefly described the case. 
Do you know anything about this case from any source other 
than what I’ve just told you?”), the judge should ask the 
question, and the attorneys should then follow up. 

 
iii. Questions 6-19 should not be asked initially by the judge.  

Rather, the attorneys would ask those questions during oral 
voir dire. 

 
iv. Questions 20-27 (legal principles and juror responsibilities) 

should be introduced to the group of jurors by the judge.  
The attorneys should pose follow-up questions. 

 
h. Flexibility and Scope of ACVD.  Attorney-conducted voir dire is a 

flexible and fluid process.  Accordingly, there would be no 
requirement to pose questions in a specific sequence or wording.  
There would be no requirement that all model voir dire questions 
be posed orally.  Attorneys would ask additional questions, both 
independently and in follow up to juror responses.  No relevant 
questions or topics would be off-limits during ACVD.  There 
would be no time limit for ACVD. 
 

i. Challenges for Cause.  The court would apply a liberal standard in 
dismissing jurors for cause.  Rule 1:8-3(b) would be relaxed as 
follows: 

 
A challenge to any individual juror which by law is ground 
of challenge for cause must be made before the juror is 
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sworn to try the case, but the court for good cause may 
permit it to be made after the juror is sworn but before any 
evidence is presented.  All such challenges shall be tried by 
the court on the record and outside the hearing of the other 
jurors.  The court shall require the party challenging the 
juror to state the basis for the challenge and shall permit 
the other party or parties to state their position.  If the 
court finds there is a reasonable basis to doubt that the 
juror would be fair and impartial, the court shall grant 
the for-cause challenge and state the reason for its 
determination. 
 

j. Number of Peremptory Challenges.  As a condition of 
participation in the pilot program, the State and defense would 
agree to reduce peremptory challenges as follows: 

 
i. The State would have 6 peremptory challenges, and the 

defense would have 8 peremptory challenges, for criminal 
matters in which the defendant has been indicted for 
kidnapping, murder, aggravated manslaughter, 
manslaughter, aggravated assault, aggravated sexual assault, 
sexual assault, aggravated criminal sexual contact, 
aggravated arson, arson, burglary, robbery, forgery if it 
constitutes a crime of the third degree as defined by N.J.S.A. 
2C:21-1(b), or perjury; and 
 

ii. In all other criminal actions, the State and defense would 
each have 5 peremptory challenges. 

 
k. Exercise of Peremptory Challenges.  Peremptory challenges would 

be exercised after the completion of questioning by the judge and 
attorneys.  Consistent with Rule 1:8-3(e)(2), the court would 
establish the order of challenges, which would be set forth on the 
record before the start of the jury selection process.  If some 
peremptory challenges are not exercised, then jurors would be 
selected at random to reduce the panel to the number for 
empanelment.   
 

l. Objections to Peremptory Challenges (Batson/Gilmore 
Standard).  Rule 1:8-3 would be relaxed and supplemented. 
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5. Data Collection.  The Judiciary would continue to collect standard 
data as to jurors and jury trials.  To evaluate ACVD, the Judiciary 
would also collect and publish data as to those cases that participate 
in the program, as well as other cases in the pilot counties (and 
elsewhere) that do not participate in the pilot.  That initial report 
would be expected to include, among other data points, the following 
information:  numbers and percentages of cases that choose to 
participate in the pilot program; size of jury panels; voir dire 
duration; and data as to the timing and volume of dismissals for 
hardships, challenges for cause, and peremptory challenges.  To the 
extent practicable, that report would also include aggregate 
demographic data, including as to the composition of seated juries in 
the pilot and non-pilot cases. 

 
6. Training for Judges and Attorneys.  New Jersey has used a judge-led 

voir dire process for more than 50 years.  Meaningful training must 
be provided to judges and attorneys in order to support a successful 
pilot exploration of ACVD.  Such training would be coordinated with 
key stakeholders, including the Attorney General, the Public 
Defender, the New Jersey State Bar Association, the County 
Prosecutors Association, and the Association of Criminal Defense 
Lawyers.   

  

- 24 -



Subcommittee Page 11 
 

Attachment A to the Proposed Pilot Program 
 

Model Criminal Questionnaire 

(to be completed electronically2 before oral voir dire) 
  
 We are using your answers to this questionnaire to get information 
directly from you to help us pick trial jurors who can be completely fair to 
both sides for this particular case.  
  
 Your answers to the following questions are very important to the 
proceedings in this case.  Please answer each question honestly and 
completely. 
 
 We all have attitudes, feelings, opinions, and life experiences that can 
affect the way we consider the testimony of a witness or how we evaluate 
evidence.  It is okay to admit and talk about these feelings, opinions, and life 
experiences, and we need you to do so to ensure justice is served in this case.  
 
 Please do not withhold information.  Please make sure your answers are 
as complete as possible.  Complete answers are more helpful and will likely 
shorten the time it takes to select a jury.  Do not be concerned with whether 
your answers are “right” or “wrong”; this is not any sort of test.  Just be honest 
and candid in your answers.  
 
 You are not allowed to do any research or investigation regarding this 
case.  You may not look up the parties or the lawyers.  As a trial juror you 
must decide the case based on the evidence presented during trial.  

 
2  Many of the questions on this questionnaire include optional narrative fields 
that appear based on a juror’s answer.  For example, if a question asks if the 
juror’s experience would cause that juror to favor one side over the other and 
the juror answer “yes,” then a box will appear with the directions “please 
explain.”  If a juror indicates having completed graduate school, a question 
will follow asking about the area of study, with a narrative box for an answer.  
That functionality can be illustrated in an automated version of the proposed 
questionnaire.  For an example, see the “Jury Questionnaire:  Criminal General 
(Long Version)” developed by the Arizona Supreme Court Statewide Jury 
Selection Workgroup, available here.  Questions without listed response 
options would always provide a narrative field for response. 
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 The information you provide will be reviewed only by the court, the 
lawyers and the parties in this case.  For purposes of the public record, your 
name and identifying information will be deleted. 

 If you have trouble reading, understanding, or filling out this 
questionnaire, please [insert how you want the juror to seek help]. 

1. Juror Number 
 

2. Name 
 

3. Are you a resident of X County? 
□ Yes  □ No 
 

4. Are you a citizen of the United States? 
□ Yes  □ No 
 

5. Have you been convicted of an indictable offense? 
□ Yes  □ No 
 

6. Do you have difficulty understanding or reading English? 
□ Yes  □ No 
 

7. Do you have any difficulty seeing or hearing, or have any other medical 
problems that may affect your ability to serve as a juror? 
□ Yes  □ No 
 

8. This section provides you with information about the case. 
Have you seen, heard, or read anything about this case? 
□ Yes  □ No 
 

9. Have you, or any members of your close family or friends, ever been 
involved in a case with facts similar to this? 
□ Yes  □ No  □ Unsure 
 

{If the juror answers yes or unsure to this or other questions, a 
narrative filed would be provided, as shown.} 
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10. Please explain. 
 

11. Is there anything about the nature of this case that might cause you to 
favor one side over the other? 

 □ Yes  □ No  □ Unsure 
 
12. What caused you to answer “Yes” or “Unsure” to the prior question? 
 
13. The following people may testify at trial:  [insert names of potential 

witnesses].  Do you think you might know any of these people? 
 □ Yes  □ No  □ Unsure 
 
14. The law requires the State to prove that a Defendant is guilty beyond a 

reasonable doubt.  A Defendant in a criminal case is presumed by law 
to be innocent until proven guilty beyond a reasonable doubt.  The law 
does not require a Defendant to testify or present any evidence.  Can 
you accept these principles of law? 

 □ Yes  □ No  □ Unsure 
 
15. [This question would be included unless waived by the Defendant.]  A 

Defendant has a constitutional right to remain silent.  Would your 
opinion of the Defendant’s guilt or innocence be affected by a 
Defendant’s decision to remain silent? 

 □ Yes  □ No  □ Unsure 
 
16. Do you think you would hold a Defendant’s decision to remain silent 

against them? 
 □ Yes  □ No  □ Unsure 
 
17. The judge will instruct you on the law in this case.  Sometimes people 

have beliefs about what they wished the law was, or they believe that 
certain conduct should be legal.  Do you believe you will be able to 
apply the facts to a law you disagree with? 

 □ Yes  □ No  □ Unsure 
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18. Do you have any opinions about law enforcement officers that might 
cause you to favor one side over the other? [this question would not 
generate a narrative box] 

 □ Yes  □ No  □ Unsure 
 
19. Have you, or any members of your family or close friends, ever served 

as a law enforcement officer? 
 □ Yes  □ No  □ Unsure 
 
20. Have you, a family member, or close friend ever been arrested, 

charged, or convicted of a crime other than a minor traffic offense? 
 □ Yes  □ No  □ Unsure 
 
21. Have you, a close relative, or close friend ever been the victim of a 

crime? 
 □ Yes  □ No  □ Unsure 
 
22. Was it you or someone you know? 
 □ Me  □ Someone I know □ Both me and someone I know 
 
23. What offense(s)? 
 
24. Briefly describe what happened. 
 
25. Would this cause you to favor one side? 
 □ Yes  □ No  □ Unsure 
 
26. Have you ever witnessed a crime? 
 □ Yes  □ No   
 
27. This trial is scheduled to start XX and continue until XX.  The daily 

schedule will be Monday through Thursday, from XX a.m. to 4:30 
p.m., no trial on Fridays.  There is a lunch break from noon until 1:00 
p.m., and usually one mid-morning and one mid-afternoon break.  The 
law provides that a juror can be excused from service only if their 
absence from work would impose an undue hardship on the juror.   
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 Is there anything about our anticipated trial schedule that presents an 
undue hardship for you? 

 □ Yes  □ No  □ Unsure 
 
28. Have you ever been called as a witness in court? 
 □ Yes  □ No   
 
29. Have you ever served on a jury? 
 □ Yes  □ No   
 
30. What type of case was it or what was it about? 
 
31. Were you the foreperson of the jury? 
 □ Yes  □ No  □ Unsure 
 
32. Have you ever served on a grand jury? 
 □ Yes  □ No   
 
33. Age: 
 
34. What is the highest level of education you completed? [options] 
 
35. Are you currently attending college or another educational program? 
 □ Yes  □ No  □ Unsure 
 
36. What is your current employment status?  
 □ Employed full time 
 □ Employed part time 
 □ Retired 
 □ Student 
 □ Unemployed looking for work 
 □ Unemployed not looking for work 
 □ Caregiver or homemaker 
 □ Other [with narrative field] 
 
37. Do you know anyone who works at the XX County Attorney’s Office? 
 □ Yes  □ No  
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38. Have you had any interaction with or experience with law enforcement 
officers from [investigating agency]? 

 □ Yes  □ No  
 
39. Is there anything that would make you unable to come to a verdict in 

this case? 
 □ Yes  □ No  □ Unsure 
 
40. Is there anything else you think we should know about your ability to 

be a juror in this case? 
 
41. [Defendant] has made the decision to represent themselves at this trial.  

Defendants have the right to represent themselves during trial.  Do you 
have an opinion about a person’s decision to represent themselves? 

 □ Yes  □ No  □ Unsure 

 
42. [Insert language] will be spoken or used during this trial and the 

[Defendant/victim/witness] will use an interpreter because they are 
more comfortable hearing or viewing what is communicated in [insert 
language].  Do you have an opinion about the use of interpreters during 
trial? 

 □ Yes  □ No  □ Unsure 
 
43. Do you speak, sign, or understand [insert language] in any way? 
 □ Yes  □ No  
 
44. You are required to consider the statements of the interpreter rather 

than your own understanding of what has been communicated in [insert 
language].  Would you have any difficulty in doing this?  

 □ Yes  □ No  □ Unsure 
 
45. By typing my name, I swear or affirm the answers given in this 

questionnaire are true. 
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REPORT AND RECOMMENDATIONS OF THE  
SUBCOMMITTEE ON STRATEGIES TO ADDRESS INSTITUTIONAL 

& IMPLICIT BIAS 
 

The Subcommittee on Strategies to Address Institutional and Implicit 
Bias was asked to develop recommendations on four topics: 

 
A. Demographic data collection and analysis, and reporting of data; 

 
B. Implicit bias training for judges and attorneys; 

 
C. Best (or preferred) practices for presenting the issue of implicit bias 

to jurors, including jury charges and videos; and 
 

D. A Court Rule on the exercise of peremptory challenges. 
 

The Subcommittee considered each of those topics individually and as they 
relate to each other.      
 
A. Demographic Data Collection and Analysis, and Reporting of Data   
 

1.  Demographic Data Collection and Analysis 
 

The New Jersey Judiciary has not previously collected juror 
demographic information.  In State v. Dangcil, the Supreme Court directed that 
the Administrative Office of the Courts collect voluntary juror demographic 
information as to race, ethnicity, and gender.  248 N.J. 114, 146 (2021). 

 
Accordingly, three draft questions were presented at the November 

Conference for consideration as potential additions to the juror qualification 
questionnaires: 

 
This information helps the Judiciary understand the diversity and 
representativeness of jury pools.  Your responses to these questions are 
optional and will not affect your selection. 

 
1.  Selecting from the race categories used by the U.S. Census, please 
select the response that most closely aligns with your racial identity.  
 

□ American Indian or Alaska Native  

- 31 -



Subcommittee Page 2 
 

□ Asian 
□ Black or African American 
□ Native Hawaiian or Other Pacific Islander  
□ White  
□ More than one race 
 

2.  Selecting from the ethnicity categories used by the U.S. Census, 
please also select the response that most closely aligns with your ethnic 
identity. 
 

□ Hispanic or Latino   □ Not Hispanic or Latino 
 
3.  Selecting from the gender categories used by the State of New Jersey, 
please select the response that most closely aligns with your gender. 
 

□ Female   □ Male  □ Non-Binary or Undesignated 
 

The Subcommittee was asked to review the above questions and to offer any 
suggested changes. 
 

The Subcommittee1 supports the wording of the proposed juror 
demographic information questions and offers the following comments: 

 
• The juror qualification questionnaire should include a clear and 

succinct explanation of why the demographic information 
questions are asked, and it should provide an option for a 
respondent to not answer the question.  The New York court 
system collects juror demographic information and reports a 
robust rate of voluntary response.  Although New Jersey plans to 
collect demographic data at the point of juror qualification, rather 
than at the point of reporting for service, a similarly high rate of 
response is anticipated. 
 

• Although the collection of demographic information that can be 
compared to U.S. Census data is important for purposes of 
analysis, the Subcommittee recognizes that the limited, broad 

 
1 All recommendations reflect the view of a majority of the Subcommittee. 
Designees of legislative members attended the meetings but were non-voting 
participants. 
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categories employed in the Census do not necessarily correspond 
to how individual jurors may self-identify.  The Subcommittee 
therefore supports (1) providing a means for jurors to access the 
U.S. Census guide to obtain further information about the response 
options; and (2) including additional questions that would permit 
jurors to respond more fully, such as jurors who would be directed 
by the U.S. Census guidance to report as White but who might 
self-identify or be perceived as people of color. 

 

 2.  Reporting of Juror Demographic Data  

 
The Subcommittee recommends that the Judiciary publish aggregate 

juror demographic data -- that is, demographic data that shows the numbers 
and percentages of jurors in each race, ethnicity, and gender category, by 
county -- on an annual basis.  The Subcommittee also recommends that 
aggregate information for jurors scheduled to report on a selection date be 
included as a part of the petit jury list routinely provided to parties before a 
scheduled jury selection.  See Rule 1:8-5.  

 
 

 3.  Prescreening of Jurors Before Voir Dire  
 
 In New Jersey, a prospective juror can request to be disqualified, 
excused, or deferred without reporting to the courthouse.  See N.J.S.A. 2B:20-
10.  If appropriate documentation is submitted to the Assignment Judge or 
designee, the juror is excused from reporting.  A juror who reports for 
selection can also ask to be excused by the judge based on hardship.   
 

In addition to those two options, the judge and attorneys in a lengthy 
trial may agree that jurors should be prescreened by court staff for availability.   

 
The Subcommittee recommends that the Judiciary issue public 

information about processes for screening jurors before voir dire.  Providing 
attorneys with such guidance will not only support transparency but will allow 
counsel and the court to work together to manage jury selection more 
effectively.  
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 4.  Data on Juror Outcomes 
 
 A juror who reports for service and is sent to voir dire may be dismissed 
by the judge based on a hardship, such as financial burden or childcare 
responsibilities, or excused for cause based on a finding that the juror might 
not be fair and impartial in the trial.  In current practice, both types of 
dismissals are combined in one category. 
 
 The Subcommittee recommends that the Judiciary collect more nuanced 
data to permit more thorough identification and analysis of points in the jury 
selection process at which diversity changes.  Specifically, the Subcommittee 
suggests that the Judiciary should: 
 

• differentiate, in collecting data, between dismissals for hardship and 
excusals upon a for-cause challenge; 
 

• when practicable, collect data as to subcategories of hardship dismissals 
during voir dire as is done in the pre-reporting phase.  The 
Subcommittee specifically recommends that the Judiciary record 
unavailability to serve based on length of trial as part of an ongoing 
analysis of those aspects of jury service that may affect the diversity of 
juries; 
 

• use automated processes to minimize data collection errors; and 
 

• develop a method to collect data as to applications and determinations of 
for-cause challenges as combined with juror outcomes.  Such data would 
include:  the applicant for the challenge (judge; joint challenge; 
prosecutor/plaintiff; or defense); the judicial determination if applicable 
(granted or denied); and the juror outcome (dismissed by the judge for 
cause; peremptorily struck by prosecutor; peremptorily struck by 
defense; seated).   
 

 The Subcommittee observes that the Judiciary will be able in the future 
to cross-reference data as to hardships and for-cause challenges with juror 
demographic information and submits that analysis over time may reveal 
trends as to the points at which jury diversity changes.   
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B.  Implicit Bias Training for Judges and Attorneys  
 

All New Jersey state court judges participate in ongoing training on 
explicit and implicit bias.  The Judiciary incorporates bias awareness training 
as part of orientation for newly appointed judges, as well as ongoing 
educational conferences and the annual Judicial College.  In addition to 
judicial training, pursuant to recent amendments to Rule 1:42 (“Continuing 
Legal Education”), attorneys licensed in New Jersey are required to complete 
two hours of coursework in diversity, inclusion, and elimination of bias as part 
of the biennial ethics and professionalism requirement. 
 
 The Subcommittee recommends additional implicit bias training for 
judges, attorneys, and court staff.  The group supports independent and 
collaborative efforts by the Judiciary, Attorney General, Public Defender, and 
legal associations to expand implicit bias training, including training that 
focuses specifically on jury selection.  The Subcommittee also encourages 
individual use of assessment tools, such as the Implicit Association Test (IAT), 
to sustain efforts by all stakeholders to increase awareness and reduce effects 
of implicit bias, including in jury selection.   
 
 
C.  Best (or Preferred) Practices for Presenting the Issue of Implicit Bias 
to Jurors, including Jury Charges and Videos 

 
The Judicial Conference showcased three in-development initiatives to 

support juror impartiality:  a video to be shown to jurors during orientation; 
enhancements to the model jury charges; and new voir dire questions.  The 
Subcommittee was asked to review and offer comments on those draft items. 
 

1. Orientation Video on Juror Impartiality and Implicit Bias 
 
The Subcommittee recommends statewide use of the juror impartiality 

and implicit bias awareness video developed by the Judiciary and available at 
this link.  The Subcommittee suggests that a judge provide an in-person 
introduction before the video is shown during orientation.  A live introduction 
by a local judge would frame the video and reinforce the message that jurors 
must strive to be impartial and not guided by implicit associations, implicit 
assumptions, or implicit biases. 
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2. Model Jury Instructions  
 

The Subcommittee recommends enhancements to model jury instructions 
to reinforce juror awareness of implicit bias -- and to support jurors in taking 
steps to fulfill their responsibility as impartially as possible.  The 
Subcommittee endorses the proposed wording of the jury instructions as set 
forth in Attachment K to the Guide to the Judicial Conference.  The 
Subcommittee submits that reminders to jurors at appropriate points in their 
service -- as part of the preliminary instructions; after the jury is sworn; and 
before deliberations -- can support a juror’s individual capacity to self-check 
and self-monitor to avoid implicitly biased thought processes and decision-
making.  

 
3. Model Voir Dire Questions 
 
The Subcommittee supports additional voir dire questions to reveal 

reasons why a juror might favor one side or the other, such as the following 
questions based on those reviewed at the Judicial Conference: 
 

Question 1:  In the juror orientation video and my 
introductory remarks, the concept of implicit bias was 
defined and discussed.  In light of that information, do you 
think you will be able to decide the case fairly and 
impartially?  Please explain. 
 
Question 2:  Some of the witnesses, parties, lawyers, jurors, 
or other people involved with this case may have personal 
characteristics (such as their race, ethnicity, or religion) or 
backgrounds different from yours, or they may be similar to 
yours.  Would those differences or similarities make it 
difficult for you to decide this case impartially based solely 
on the evidence and the law?  Please explain. 

 
In conjunction with the supplemental orientation video and enhanced 

jury instructions, additional new voir dire questions would provide an 
opportunity for the judge and attorneys to speak with jurors about known or 
potential implicit biases.  In current practice, the judge would ask such 
additional questions about jurors’ impressions of their ability to participate 
fairly and impartially in addition to the other model voir dire questions.  In an 
attorney-conducted voir dire (ACVD) model, the Subcommittee recommends 
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that the attorneys would ask jurors about their capacity to participate fairly and 
impartially.2 
 
 
D. A Court Rule on the Exercise of Peremptory Challenges 
 
 In recent years, a number of states have adopted court rules or statutes 
designed to reduce bias in the exercise of peremptory challenges.  Participants in 
the Judicial Conference expressed support for a new Court Rule along the lines of 
Washington General Rule 37, which eliminates the need for an allegation that a 
party has used a peremptory challenge in a discriminatory manner and requires 
review of a contested peremptory according to an objective standard.   
 

The Subcommittee considered the components of Washington GR 37 
and similar reforms in California and Connecticut.  The group determined not 
to include certain provisions found in some or all of those models, and has 
noted key decision points after the proposed Rule. 

 
The Subcommittee recommends the following new Court Rule: 
 
Rule 1:8-3A.  Reduction of Bias in the Exercise of Peremptory 
Challenges 
 
(a)  A party may exercise a peremptory challenge for any reason, 
except that a party shall not use a peremptory challenge to remove a 
prospective juror based on actual or perceived membership in a group 
protected under the United States or New Jersey Constitutions or the 
New Jersey Law Against Discrimination.  This Rule applies in all 
civil and criminal trials. 
 
(b)  Upon the exercise of a peremptory challenge, the court or any 
party who believes that the challenge may violate paragraph (a) above 
may call for review of the challenge pursuant to this Rule.   
 
(c)  Any such review shall take place outside the hearing of the jurors. 
 
(d)  In the review of a contested peremptory challenge,  

 
2  The second Subcommittee has proposed a questionnaire for use during 
ACVD that -- by express design -- avoids any reference to “bias” in seeking 
information about potential juror biases. 
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(1) The party exercising the peremptory challenge shall give the 

reasons for doing so; and 
 

(2) The court shall determine, under the totality of the 
circumstances, whether a reasonable, fully informed person 
would find that the challenge violates paragraph (a) of this 
Rule. 

 
(e)  A peremptory challenge violates paragraph (a) of this Rule if a 
reasonable, fully informed person would believe that a party removed 
a prospective juror based on the juror’s actual or perceived 
membership in a group protected under that paragraph.   
 
(f) If the court finds that a reasonable, fully informed person would 
view the contested peremptory challenge to violate paragraph (a) of 
this Rule, the court shall impose an appropriate remedy.  No finding 
of purposeful discrimination or bias is required. 

 
---------------------------------------------------------------------------------------------------- 
 

Official Comment 
 
(1)  Paragraph (a) prohibits the exercise of a peremptory challenge to 
remove a prospective juror based the juror’s actual or perceived 
membership in groups protected by the United States or New Jersey 
Constitutions and the New Jersey Law Against Discrimination.  
Currently, the statute protects against discrimination on the basis of 
race or color; religion or creed; national origin, nationality, or 
ancestry; sex, pregnancy, or breastfeeding; sexual orientation; gender 
identity or expression; disability; marital status or domestic 
partnership/civil union status; and liability for military service.  The 
Rule is intended to cover any future amendments to the statute. 
 
(2)  Consistent with RPC 3.1, any call for a review of a peremptory 
challenge should be advanced in good faith.  
 
(3)  In considering the reasons given for a peremptory challenge 
pursuant to paragraph (d)(1), the court shall bear in mind that the 
following reasons have historically been associated with improper 
discrimination, explicit bias, and implicit bias in jury selection and are 
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therefore presumptively invalid:  “(i) having prior contact with law 
enforcement officers; (ii) expressing a distrust of law enforcement or a 
belief that law enforcement officers engage in racial profiling; (iii) 
having a close relationship with people who have been stopped, 
arrested, or convicted of a crime; (iv) living in a high-crime 
neighborhood; (v) having a child outside of marriage; (vi) receiving 
state benefits; (vii) not being a native English speaker”; (viii) having 
friends or family members who were victims of crime; and (ix) 
understating the degree to which the juror or the juror’s family or 
friends have been victims of crime, based on a belief that only serious 
violent crime results in victimization.  Wash. Gen. R. 37(h).   
 

A party exercising a challenge on one of those bases may 
overcome the presumption of invalidity by demonstrating to the 
court’s satisfaction that the challenge was not exercised in violation of 
paragraph (a), but rather based on a legitimate concern about “the 
prospective juror’s ability to be fair and impartial in light of particular 
facts and circumstances at issue in the case.”  See Conn. Proposed 
New Rule (h). 
 
 The court shall also consider that certain conduct-based reasons 
for peremptory challenges have also historically been associated with 
improper discrimination, explicit bias, and implicit bias in jury 
selection.  “Such reasons include allegations that a prospective juror:  
was sleeping, inattentive, staring, or failing to make eye contact; 
exhibited a problematic attitude, body language, or demeanor; or 
provided unintelligent or confused answers.”  Wash. Gen. R. 37(i).   
 
(4)  In making its determination as to a contested peremptory 
challenge pursuant to paragraph (d)(2), the court should consider 
circumstances that include, but are not limited to:  (i) “the number and 
types of questions posed to the prospective juror,” including whether 
and how “the party exercising the peremptory challenge[] questioned 
the prospective juror about the alleged concern; (ii) whether the party 
exercising the peremptory challenge asked significantly more 
questions or different questions of the” challenged juror in 
comparison to other jurors; (iii) whether other prospective jurors gave 
similar answers but were not challenged by that party; (iv) whether a 
reason might be disproportionately associated with a protected group 
identified in paragraph (a); and (v) “whether the party has used 
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peremptory challenges disproportionately against” members of a 
protected group as defined in paragraph (a).  See Wash. Gen. R. 37(g). 
  
(5)  Paragraph (f) calls upon the court to impose an appropriate 
remedy for a violation of paragraph (a).  The following remedies may 
be applied in response to a court determination that a party has 
impermissibly exercised a peremptory challenge:  (i) reseat 
impermissibly challenged juror(s); (ii) reseat impermissibly 
challenged juror(s) and order forfeiture of challenges; (iii) require 
subsequent peremptory challenges to be exercised at sidebar; (iv) 
grant additional peremptory challenges to non-offending party or 
parties; (v) dismiss empaneled jurors and start voir dire over; and (vi) 
combine multiple remedies.  State v. Andrews, 216 N.J. 271 (2013). 
 

---------------------------------------------------------------------------------------------------- 
 
The process as outlined in the proposed new Rule is intended to be 

straightforward and non-accusatory:  a party seeks to exercise a peremptory; 
the court or another party requests review; the first party states the reason for 
use of the peremptory; and the court determines whether a reasonably, fully 
informed person would conclude that the peremptory challenge was exercised 
to remove a prospective juror based on the juror’s actual or perceived 
membership in group protected under the United States or New Jersey 
Constitutions or the New Jersey Law Against Discrimination.   

 
Some key decisions made in the course of developing the above Rule 

include: 
 

• To allow for a streamlined Rule that sets forth the new process for 
making and evaluating peremptories in clear and concise terms 
while simultaneously providing easy-to-access guidance to the bar 
and bench, the Subcommittee proposes the adoption of an Official 
Comment alongside the new Rule and notes that additional details 
and instructions can be provided through the Bench Manual on 
Jury Selection or a new Directive, as well as through training. 
 

• In consideration of the practical challenges faced by attorneys, the 
Subcommittee included language that a peremptory challenge may 
be exercised for any reason, except to remove a juror based on the 
juror’s actual or perceived membership in a protected group.  The 
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Subcommittee also proposes a provision that upholding a 
challenge to a peremptory does not entail a finding of either 
purposeful discrimination or bias. 

• The Subcommittee declined to prohibit questioning as to any areas
because it finds unrestricted inquiry to be critical to raising
potential for-cause challenges.

• Other jurisdictions have adopted an “objective observer” standard
for analyzing peremptory challenges.  Rather than propose a new
standard, the Subcommittee opted to adapt the familiar
“reasonable, fully informed person” standard to this context.  The
Subcommittee recommends that challenges be evaluated from the
vantage point of “a reasonable, fully informed person.”

• Consistent with the Court’s recognition that discrimination and
bias may apply beyond the categories of race and ethnicity, see
State v. Andujar, 247 N.J. 275, 315-16 (2021); State v. Gilmore,
103, N.J. 508, 526 (1986), the Subcommittee has tethered the
proposed draft Rule to all groups protected under the U.S. and N.J.
Constitutions and the New Jersey Law Against Discrimination.
For clarity, the groups protected under the New Jersey Law
Against Discrimination are also included in the proposed official
comment to the Rule.

• The Subcommittee considered but declined to incorporate a
reference to case law as a source of potential additional protected
groups on the basis that courts in extending the scope of protection
against discrimination or bias would be interpreting the provisions
of the U.S. and N.J. Constitutions and the New Jersey Law
Against Discrimination.

The Subcommittee recommends that any new Rule be effective after a 
sufficient period for training of both attorneys and judges.  Training for 
attorneys should address the professional responsibility considerations for 
practitioners, including within the context of any future opinion that 
supersedes former ACPE Opinion 685, which found that use of race-based 
peremptory challenges was not prohibited by Rule of Professional Conduct 
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8.4(g).  Judicial training should review the factors referenced by the Court in 
Andujar as well as the remedies available if a peremptory challenge is 
determined to violate the Rule. 
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New Jersey Senate 

March 11, 2022 

Sent via e-mail 

Honorable Ernest M. Caposela, A.J.S.C. 
Chair, Subcommittee on Systemic Barriers 
Judicial Conference on Jury Selection 
Hughes Justice Complex 
P.O. Box 037 
Trenton, New Jersey 08625 

Dear Judge Caposela, 

In light of the important work you and the members of your subcommittee have undertaken 
to improve the jury selection process in New Jersey, I wish to offer my sincere appreciation.  I 
would also like to thank Chief Justice Rabner for convening the Judicial Conference on Jury 
Selection and so graciously including me in these important deliberations.    

I am in receipt of the draft Report and Recommendations of the Subcommittee on Systemic 
Barriers to Jury Service.  You have indicated that members may provide comments before the 
report is finalized.  For the record, I would like to note my concerns regarding three of the 
recommendations to be advanced by the subcommittee, specifically, recommendations 2 and 3 of 
section A and recommendation 1 of section B. 

Recommendation 2 of section A would extend eligibility for jury service to individuals 
who have been convicted of an indictable offense upon the conclusion of their term of 
incarceration.  I believe this recommendation goes too far.  While I understand the need to facilitate 
the diversification of the jury pool, those who have been convicted of morally abhorrent crimes, 
such as rape and murder, have no place on any jury.  Good character is and should continue to be 
a nonnegotiable eligibility requirement for any person with the power to administer justice. 

Recommendation 3 of section A would support extending eligibility for jury service to 
individuals who are not citizens of the United States.  Jury service is one of the most significant 
civic responsibilities a citizen has and requires an understanding of and commitment to the values 
that define the American justice system.  American citizens are educated on these values as 
schoolchildren and those who gain citizenship in adulthood take an oath swearing to support and 
defend the Constitution and laws of the United States.  Empaneling juries with noncitizens, 
especially those who hold only a temporary visa, would diminish the ability of Americans to be 
judged by a jury of their peers. 

SENATE REPUBLICAN OFFICE 
NEW JERSEY STATE HOUSE 

P.O. BOX 099 
TRENTON, NJ 08625 

SENATENJ.COM 
NJSENREPS@NJLEG.ORG 
P: (609) 847-3600 
F: (609) 984-8148
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Recommendation 1 of section B would increase compensation for jury service.  Although 
I agree that jurors should be better compensated, the potential cost implications of this 
recommendation are concerning.  Therefore, it is imperative that a sustainable funding source be 
identified before this proposal is advanced beyond recommendation. 

Thank you for providing an opportunity to comment on the subcommittee’s draft report.  I 
look forward to continuing to work with the Judiciary to root out all barriers to justice in our current 
jury selection process. 

Sincerely, 

Steven V. Oroho 
Senate Republican Leader 
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do social justice. 

April 19, 2022

STATEMENT OF THE NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE 
DISSENTING FROM RECOMMENDATIONS 13 & 25 IN THE JUDICIAL CONFERENCE ON JURY 

SELECTION COMMITTEE REPORT 

Thank you, Chief Justice Rabner and the Judicial Conference for allowing the 
New Jersey Institute for Social Justice the opportunity to respectfully dissent 
from recommendations 13 and 25.1 Specifically, recommendation 13 
establishes a pilot program reducing peremptory challenges and 
recommendation 25 establishes a new standard to attempt to reduce bias in 
peremptory challenges. The full Judicial Conference Committee approved 
these recommendations to be included in its final recommendations.  

The Institute is compelled to dissent from these two recommendations 
because they fall short of abolishing peremptory challenges, which have been 
used throughout history and across this country to suppress the participation 
of Black people and other people of color on juries.  

Thirty-five years ago, the Supreme Court in Batson v. Kentucky confronted 
the question of peremptory challenges when it ruled that excluding a juror 
solely based on their race violated the Fourteenth Amendment.2  

Much has been said about Justice Marshall’s concurrence in Batson v. 
Kentucky, where he presciently stated, “[t]he decision today will not end the 
racial discrimination that peremptories inject into the jury-selection 
process.”3 However, his concurrence supported the Batson majority.  

While Batson and its resulting cases may have constrained the ability to strike 
jurors through bias, they have never eliminated it. One may even ask whether 
Marshall’s concurrence contributed to the continuation of peremptory 
challenges that perpetuate racial discrimination by allowing attorneys to 
remove jurors, potentially because of bias, without stating a reason for the 
record.  

Through our dissent, we are stating that enough is enough when it comes to 
peremptory challenges. We are in an opportune moment where we can 
ensure that New Jersey’s juries are as diverse as the state is. We must meet 
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this moment with bold and transformative ideas that will address the systemic racism faced by 
Black people and other people of color in this state, including in our judicial system. The Institute 
believes that by eliminating peremptory challenges, New Jersey can meet this moment.  

I. Introduction

Before elaborating on the reasons for our dissent from two select recommendations, it is worth 
mentioning the areas of agreement between the Institute and many of the members of the 
committee on all the other recommendations. This conference has bravely confronted significant 
systemic challenges that have resulted in people of color being chronically underrepresented on 
juries in a state that is incredibly racially diverse. This committee will adopt several of the 
recommendations we outlined in our public comment4 submitted in November 2021 – including 
increasing juror pay and extending jury service to many who have indictable offense convictions.  

In fact, in the face of New Jersey’s commitment to meaningfully increase the diversity of juries by 
expanding the jury pool through attorney conducted voir dire and expanding “for-cause” 
challenges, any argument for continuing peremptory challenges becomes even less tenable. This 
is because attorneys would have the tools to lead their own questioning of jurors and develop a 
transcript that would support on-the-record arguments to remove any jurors “for cause.” This is 
better for transparency and stands in stark contrast to peremptory challenges, which are 
perpetually shrouded in suspicion and the possibility of abuse. Unfortunately, this conference has 
stopped short of taking the necessary bold action taken by the state of Arizona which wisely 
abolished peremptory challenges.5 

To truly transform New Jersey’s racially disparate criminal justice system into one based on 
fairness and equity, New Jersey, too, must abolish peremptory challenges.  

Our statement highlights the following: (1) the racial disparities in New Jersey’s criminal justice 
system and how recommendations 13 and 25 may maintain these disparities and (2) data showing 
that peremptory challenges are subject to racial bias and how recommendations 13 and 25 do not 
eliminate this potential for bias.  

II. New Jersey already has stark racial disparities in its criminal justice system and
recommendations 13 and 25 may maintain these racial disparities

New Jersey has stark racial disparities, some of which are the worst of any state in the country. 

Black kids in New Jersey are locked up at almost 18 times the rate of white kids,6 the highest 
disparity rate in America,7 even though they commit most offenses at similar rates.8 

And incarcerated kids too often end up part of the adult criminal justice system, where a Black 
adult in New Jersey is 12 times more likely to be in prison than a white adult9 — the highest 
disparity in the nation.10  
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Forty-two percent of our detained population is Black11 and 61% percent of our prison population 
is also Black12 in a state that is only about 15% Black.13  

And then what do we do with the racism in our criminal justice system? We import it into our 
democracy and our courtrooms. Not only are incarcerated people denied the vote14 – but people 
with criminal convictions for indictable offenses are disqualified from serving on juries for life.15 
This bar impacts an estimated 438,000 to 533,000 of the overall population from serving on 
juries.16 This is about 7-8% of the overall population of the state.17 An estimated 219,000 to 
269,000 of the Black population in New Jersey is impacted by this bar18 – a staggering 23-29% of 
the Black population.19 

Notably, a study commissioned by the New Jersey Supreme Court showed the 
underrepresentation of Black jurors in jury pools.20 In that same study, Black jurors were found to 
be underrepresented in each of the 14 counties surveyed.21 Black jurors were underrepresented 
in Mercer County compared to their proportion of the population by 41.3%.22 In Essex County, the 
county with the highest concentration of Black individuals,23 Black jurors were underrepresented 
by 20.3%.24  

All told, Black people are overrepresented in detainment and incarceration and underrepresented 
on juries. New Jersey must stop including peremptory challenges in this toxic cocktail of structural 
racism, which may further remove jurors of color and makes the system appear even more rigged 
against people of color.  

We are excited that the conference has coalesced behind the pilot program for “attorney-
conducted voir dire”25 and we thank the Office of the Public Defender for championing this 
program. We are proud to have made a small contribution to the recommendation for this 
program. Attorney conducted voir dire is the future for voir dire in New Jersey and we believe that 
it could be part of a system with expanded “for cause” challenges without peremptory challenges. 
In this system, attorneys can lead the questioning of jurors and develop a rapport with jurors. 
Attorneys could expose areas where jurors may have biases and are unable to be fair and impartial 
and develop a record that will support a “for cause” challenge. Coupled with liberalizing the 
granting of “for cause” challenges, peremptory challenges will have no place. Unfortunately, the 
Institute must dissent because this pilot does not take the next step to eliminate peremptory 
challenges. 

III. Peremptory challenges are subject to racial bias and recommendations 13 and 25 do
not eliminate this potential for bias

Peremptory challenges are problematic because they risk injecting racial bias into New Jersey’s 
already racially disparate criminal justice system. 
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Throughout the United States, the impact of racially biased peremptory challenges has been on 
full display.  

Peremptory challenges had a particularly pernicious effect in the trial of the white men who 
murdered Ahmaud Arbery, who was Black. It began with an incident that occurred in a southern 
town in Georgia.26 Ahmaud Arbery was jogging down a residential street when he was followed by 
a group of white men in pickup trucks, one of whom was carrying a shotgun.27  

They chased and confronted him, believing that he didn’t belong there and shot him to death.28  

The tragedy did not end there for Ahmaud Arbery, his family or his community. The town near 
where Ahmaud Arbery was killed has a population that is 55% Black.29 The county has a population 
that is 27% Black.30 However, during jury selection for a trial, 11 out of 12 Black potential jurors 
were struck from the panel through peremptory challenges made by defense attorneys, leaving a 
sole Black juror.31  

The trial judge even conceded that intentional discrimination likely infected the jury selection 
process.32 This makes a mockery of the right to a jury of one’s peers. 

This injustice was not limited to Ahmaud Arbury.  

It happened during the six times that Curtis Flowers was tried in Mississippi for murder after the 
same prosecutor struck a total of 41 out of 42 Black potential jurors.33 In a recent study in 
Mississippi, Black jurors were 4.51 times as likely as white jurors to be removed from a jury by 
prosecutors through peremptory challenges.34  

In another study of North Carolina non-capital felony trials, prosecutors used 60% of their 
peremptory challenges against Black jurors although they were only 32% of the jury pool.35  

In a study of capital cases in Philadelphia from 1981 to 1997, prosecutors used peremptory 
challenges to remove 51% of Black jurors compared to 26% of similarly situated non-Black jurors.36  

This study also observed that Batson had only a modest impact on peremptory trends, with race-
based peremptory challenges declining in the lead-up to Batson but then increasing thereafter.37  

It should be noted that defense attorneys have also employed this practice – using peremptory 
challenges to exclude white jurors to combat the prosecution’s improper peremptory challenges 
against Black jurors.38 In the Mississippi study, white jurors were 4.21 times as likely as Black jurors 
to be removed from a jury by defense peremptory challenges.39 In the North Carolina study, 
defense attorneys used 87% of their peremptory challenges against white jurors although they 
made up 68% of the pool.40  Lastly, in the Philadelphia study, defense attorneys used peremptory 
challenges to remove 26% of Black jurors and 54% of similarly situated non-Black jurors.41  
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Specific statistics about the use of peremptory challenges in New Jersey are limited. While a recent 
study commissioned by the New Jersey Supreme Court found that the use of peremptory 
challenges did have an impact on the representation of people of color on New Jersey’s juries, it 
also found that “the ability to observe a [statistical] relationship between attorneys’ use of large 
numbers of peremptory challenges and levels of minority representation was limited.”42  

We do know, however, that peremptory challenges are part of New Jersey’s overall racialized 
criminal justice system, which is characterized by some of the worst racial disparities in America. 
Again, recommendation 13 could have ended peremptory challenges, thus preventing the 
potential for bias that is borne out in data across the nation.  

We are also compelled to dissent from the committee’s inclusion of recommendation 25,43 which 
maintains a system employing peremptory challenges. While it is laudable that the judicial 
conference would want to reduce bias within our system through a new Court Rule 1:8-3A entitled, 
“Reduction of Bias in the Exercise of Peremptory Challenges,”44 the Institute cannot support a 
recommendation that merely reduces bias within peremptory challenges. The Institute would, 
however, support a recommendation that eliminates the potential for bias in peremptory 
challenges. The only way to truly eliminate this potential is to eliminate peremptory challenges.  

There has been discussion about the particular language of Section (d)(3) within this rule: “For 
purposes of this Rule, a reasonable, fully informed person is aware that implicit, institutional, and 
unconscious biases, in addition to purposeful discrimination, have resulted in the unfair exclusion 
of potential jurors.”45 If the conference expects that a reasonable, fully informed person is aware 
of structural racism, then the conference should take the bold step of eliminating peremptory 
challenges, which are a pillar of structural racism in our court systems. As such, we must dissent. 

IV. Conclusion

For the reasons we have stated, we respectfully dissent from recommendations 13 and 25. Now 
is the opportunity for New Jersey to seize the moment to eliminate peremptory challenges and 
undo its legacy of systemic racism in our judicial system.  
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***********.njcourts.gov/courts/assets/supreme/judicialconference/comments/comment013.pdf?c=htE. 
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Joseph Paravecchia, Assistant Hunterdon County 
Prosecutor, argued the cause for amicus curiae County 
Prosecutors Association of New Jersey (Esther Suarez, 
President, County Prosecutors Association, Hudson 
County Prosecutor, attorney; Joseph Paravecchia, of 
counsel and on the brief). 
 
Alexander Shalom argued the cause for amicus curiae 
American Civil Liberties Union of New Jersey 
(American Civil Liberties Union of New Jersey, 
attorneys; Alexander Shalom and Jeanne LoCicero, on 
the brief).  

 
  The opinion of the court was delivered by 
 
MESSANO, P.J.A.D. 
 

This appeal comes to us in an unusual posture.  The State of New Jersey 

and defendant Diego Arroyo-Nunez both appeal from the Law Division's August 

24, 2021 order that denied appellants' joint motion to vacate the mandatory 

period of parole ineligibility portion of defendant's sentence.  Appellants filed 

that motion pursuant to former Attorney General (AG) Gurbir Grewal's Law 

Enforcement Directive No. 2021-4, "Directive Revising Statewide Guidelines 

Concerning the Waiver of Mandatory Minimum Sentences in Non-Violent Drug 

Cases Pursuant to N.J.S.A. 2C:35-12," (April 19, 2021) (the Directive).  The 

Directive anticipated joint motions filed by prosecutors and defense counsel 

would be cognizable pursuant to Rule 3:21-10(b)(3) (the Rule), which permits a 

court to enter an order "at any time . . . changing a sentence for good cause 

shown upon the joint application of the defendant and the prosecuting attorney."   
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Defendant pled guilty on April 3, 2019, to an accusation charging him 

with first-degree distribution of five or more ounces of cocaine, N.J.S.A. 2C:35-

5(b)(1).  Pursuant to a negotiated plea bargain, the State agreed to dismiss all 

other pending charges and recommend a sentence not to exceed an eleven-year 

term of imprisonment with twenty-four months of parole ineligibility.  At 

sentencing on June 7, 2019, the judge imposed a sentence in conformance with 

the agreement.  Defendant never filed an appeal or a petition for post-conviction 

relief. 

On June 28, 2021, pursuant to the Rule and the Directive, the State and 

defendant filed a joint motion to change defendant's sentence by vacating the 

period of parole ineligibility.  Pursuant to the Supreme Court's earlier May 26, 

2021 order and Notice to the Bar,1 the joint motion, along with approximately 

six hundred applications filed jointly by the State and other defendants, was 

assigned to a specially designated judge.  

 On August 20, 2021, while the joint motion was pending, defendant was 

released on parole.  Four days later, the judge denied the motion in an oral 

decision memorialized in writing.  She concluded the Directive would 

 
1  See "Centralized Handling of Joint Motions to Reduce Mandatory Parole 
Ineligibility Terms."  Both the Notice to the Bar and the order are available 
online at https://www.njcourts.gov/notices/2021/n210528a.pdf (last visited 
Dec. 28, 2021). 
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effectively "invalidate a statute," N.J.S.A. 2C:35-12 (Section 12), part of the 

Comprehensive Drug Reform Act of 1987 (the CDRA), N.J.S.A. 2C:35-1 to -

36A-1, thereby invading the province of the Legislature contrary to the 

separation of powers doctrine.  See N.J. Const. art. III, para. 1 ("The powers of 

the government shall be divided among three distinct branches, the legislative, 

executive, and judicial.  No person or persons belonging to or constituting one 

branch shall exercise any of the powers properly belonging to either of the others 

except as expressly provided in this Constitution.").  This joint appeal followed. 

 Appellants urge us to reverse the order, arguing the judge mistakenly 

interpreted Section 12, resulting in an untenable restriction on the Directive's 

implementation that negatively affects hundreds of other defendants ostensibly 

eligible for reduction or elimination of the mandatory minimum aspect of their 

sentences.  Amici American Civil Liberties Union of New Jersey (ACLU) and 

the County Prosecutors Association of New Jersey (CPA) also contend that 

reversal is warranted. 

 Having considered the arguments in light of the record and applicable 

legal principles, we agree the judge misinterpreted Section 12, as interpreted by 

the Court, and also failed to recognize subsequent amendments to the CDRA 

that reflect the Legislature's changing attitude toward the criminal prosecution 

of drug offenders, and its intention to ameliorate the more punitive aspects of 
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the CDRA on which the judge primarily focused.  We therefore reverse the order 

under review.  At the same time, we emphasize that whether any joint motion 

brought pursuant to the Directive and Rule 3:21-10(b)(3) demonstrates "good 

cause" for sentence modification is solely for the court to decide. 

I. 

We start by examining the genesis of the Directive and its specific 

provisions that require county prosecutors to make joint applications with 

defendants for sentence modifications in certain cases. 

The Criminal Sentencing and Disposition Commission (the Commission) 

The Legislature created the Commission in 2009.  See L. 2009, c. 81; 

N.J.S.A. 2C:48A-1 to -4.  The statute provides:  "[I]t shall be the duty of the 

[C]ommission to conduct a thorough review of the criminal sentencing 

provisions of New Jersey law for consideration of possible recommendations for 

revisions to the laws governing the criminal justice system."  N.J.S.A. 2C:48A-

2(a).  These recommendations were intended to "provid[e] a rational, just and 

proportionate sentencing scheme that achieves to the greatest extent possible 

public safety, offender accountability, crime reduction and prevention, and 

offender rehabilitation[,] while promoting the efficient use of the State's 

resources" and also "consider[ing] issues regarding disparity in the criminal 

justice process."  Ibid.  The Commission was not constituted and did not meet 
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until 2018; it issued its first report in November 2019.  New Jersey Criminal 

Sentencing and Disposition Commission, Annual Report (Nov. 2019) 

(Commission Report).2 

The Commission found there was a "consistent increase in the percentage 

of people sentenced to mandatory minimum terms" in our State, along with 

"fundamentally inequitable racial and ethnic disparities" in our prison 

populations.  Id. at 19.  To address these concerns, the Commission issued 

"proposals [that] w[ould] result in meaningful sentence reductions for a large 

number of state inmates who are highly unlikely to pose a risk to public safety."  

Id. at 21.  The Commission unanimously endorsed nine recommendations, 

including the following four: 

1. Eliminate mandatory minimum sentences for non-
violent drug crimes. 
 

2. Eliminate mandatory minimum sentences for non-
violent property crimes. 

 
3. Reduce the mandatory minimum sentence for two 

crimes — second[-]degree robbery and second[-] 
degree burglary — that previously have been subject 
to penalties associated with far more serious 
offenses. 

 
4. Apply Recommendations #1, #2, and #3 

retroactively so that current inmates may seek early 
release. 

 
2  Available at https://www.njleg.state.nj.us/legislativepub/reports/CSDC 
_2019_Annual_Report1114C2.pdf (last visited Dec. 28, 2021). 
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[See id. at 21–34.] 

We focus primarily on Recommendations #1 and #4.   

The Commission urged elimination of mandatory minimum parole 

ineligibility terms for the following seven "non-violent drug crimes": 

1. N.J.S.A. 2C:35-3:  Leader of narcotics trafficking 
network 
 

2. N.J.S.A. 2C:35-4:  Maintaining or operating a CDS 
production facility 

 
3. N.J.S.A. 2C:35-5:  Manufacturing, distributing, or 

dispensing CDS 
 

4. N.J.S.A. 2C:35-6:  Employing a juvenile in a drug 
distribution scheme 

 
5. N.J.S.A. 2C:35-7:  Distributing, dispensing, or 

possessing CDS within 1000 feet of a school 
 

6. N.J.S.A. 2C:35-8:  Distribution of CDS to persons 
under age 18  

 
7. N.J.S.A. 2C:43-6(f):  Recidivist CDS offenders3 

 
[Commission Report at 22.] 

 
All but one of these provisions were part of the CDRA when enacted.4  

 
3  With respect to N.J.S.A. 2C:43-6(f), the Commission recommended retaining 
enhanced penalties for recidivist offenders, including mandatory extended 
terms, but not mandatory periods of parole ineligibility.  Commission Report at 
22. 
 
4  N.J.S.A. 2C:35-7 was enacted simultaneously with the CDRA, but was a 
separate chapter of the session laws. 
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The Commission explained the CDRA had "fundamentally shifted the 

sentencing paradigm undergirding Title 2C by providing judges with no 

sentencing recourse from the imposition of mandatory minimum sentences, 

regardless of the circumstances of the offense, the culpability of the offender, or 

the length of the applicable mandatory minimum term."  Commission Report at 

15.  With respect to Recommendation #4, the Commission recommended the 

Legislature "creat[e] a mechanism to ensure that" the amendments to the 

mandatory minimum parole ineligibility terms discussed in Recommendations 

#1, 2, and 3 "apply retroactively to inmates currently incarcerated."  Id. at 24.   

Recognizing that "inmates' Judgments of Conviction w[ould] need to be 

modified by judicial order, the Commission recommend[ed] a [thirty]-day 

window before these modifications became effective, which would provide an 

opportunity for the State to file a notice of objection," providing that, if no 

objection were filed, "then all eligible inmates [would] receive retroactive 

relief."  Id. at 24.  The Commission recommended that those inmates receiving 

retroactive relief "would be resentenced as if they had not been subject to a 

mandatory minimum term . . . .  As a result, these inmates would be subject to 

the default period of parole ineligibility of [thirty-three] percent."5  Id. at 25.  

 
5  See N.J.S.A. 30:4-123.51(a) ("Each adult inmate sentenced to a term of 
incarceration . . . shall become primarily eligible for parole after having served 
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The Commission further "recommend[ed] that the Attorney General exercise his 

authority to oversee the filing of any notices of objection and promulgate 

statewide guidelines to direct prosecutorial decision making in such filings."  Id. 

at 24–25.   

 The Legislature introduced several bills designed to implement many of 

the Commission's recommendations.  We need not trace the complicated 

legislative history of those various measures; it suffices for our purposes to say 

that the Legislature has failed, or the Governor has vetoed the Legislature's 

efforts to date, to enact Recommendations #1, #2, #3, and #4, the latter referring 

to the Commission's framework for retroactively modifying extant sentences.  

The Directive 

 The AG issued the Directive on April 19, 2021, the same day Governor 

Murphy vetoed S. 3456 (2021).  See Governor's Conditional Veto Statement to 

S. 3456 (April 19, 2021) (noting the bill would eliminate mandatory minimum 

sentences for elected officials convicted of official misconduct and went "far 

beyond the Commission’s recommendations").     

 
any judicial or statutory mandatory minimum term, or one-third of the sentence 
imposed where no mandatory minimum term has been imposed less 
commutation time for good behavior . . . and credits for diligent application to 
work and other institutional assignments . . . ."). 
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The Directive seeks to implement Recommendation #1 "to end the 

imposition of mandatory parole ineligibility for [non-violent drug] crimes," and 

Recommendation #4, by "creat[ing] a mechanism to retroactively modify the 

sentences of individuals currently incarcerated under mandatory minimum 

terms."  Directive at 4.  To effectuate Recommendation #1, the Directive 

"instructs prosecutors statewide to use existing statutory authority to waive the 

imposition of . . . mandatory minimum sentences" with respect to the seven drug 

offenses for which the Commission recommended elimination of mandatory 

minimum terms.  Id. at 1–2 (emphasis added).  The AG noted, "These drug 

crimes differ from the State's other mandatory minimum offenses in one key 

respect," i.e., "the period of mandatory parole ineligibility can be waived 

pursuant to a 'negotiated agreement' between the defendant and the State."   Id. 

at 2.  

The "existing statutory authority" cited by the AG is Section 12, which 

provides: 

Whenever an offense defined in this chapter specifies a 
mandatory sentence of imprisonment which includes a 
minimum term during which the defendant shall be 
ineligible for parole . . . the court upon conviction shall 
impose the mandatory sentence . . . unless the defendant 
has pleaded guilty pursuant to a negotiated agreement 
or, in cases resulting in trial, the defendant and the 
prosecution have entered into a post-conviction 
agreement, which provides for a lesser sentence, [or] 
period of parole ineligibility . . . .  The negotiated plea 
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or post-conviction agreement may provide for a 
specified term of imprisonment . . . , a specified period 
of parole ineligibility . . . or other disposition.  In that 
event, the court at sentencing shall not impose a lesser 
term of imprisonment, [or] lesser period of parole 
ineligibility . . . than that expressly provided for under 
the terms of the plea or post-conviction agreement.  
 
[N.J.S.A. 2C:35-12 (emphasis added).] 
 

Section 12 both "limits judicial discretion over sentencing," while also 

"substantially expanding prosecutorial discretion in drug prosecution plea 

agreements."  State v. Courtney, 243 N.J. 77, 86–87 (2020).  And, as the 

Commission observed, Section 12's delegation of sentencing power to 

prosecutors led to "recurring litigation about the constitutionality of . . . the 

CDRA's provisions."  Commission Report at 15–16.  We discuss that "recurring 

litigation" below.   

 The Directive guides the exercise of prosecutorial discretion under 

Section 12 at four points — (1) the extension of plea offers; (2) post-trial 

agreements; (3) violations of probation; and (4) joint applications for sentence 

modification — by "establish[ing] statewide rules that require prosecutors to 

seek the waiver of mandatory parole disqualifiers for non-violent drug crimes" 

at each point to "achieve to the greatest extent possible . . . the Commission's 

recommendation to eliminate . . . mandatory minimum sentences for non-violent 

drug crimes."  Id. at 5.  We focus only on the issue before us — joint applications 
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to modify sentences already imposed on those defendants convicted of the 

enumerated offenses under Chapter 35 of the New Jersey Criminal Code.   

The AG chose the Rule as the means to this end, and the Directive instructs 

prosecutors to "agree to file a joint motion to . . . to rescind a mandatory period 

of parole ineligibility for a Chapter 35 offense" whenever an incarcerated 

defendant requests the prosecutor to do so.  Directive at 8.  The defendant must 

be "[c]urrently serving a sentence for a qualifying Chapter 35 offense that 

includes a mandatory period of parole ineligibility . . . and . . . ineligible for 

parole solely on account of the parole disqualifier."  Ibid.  When filing a joint 

motion, the prosecutor "shall state that good cause for the modification exists as 

a result of" the Commission's "recommendation in favor of retroactive 

modification of mandatory periods of parole ineligibility imposed for qualifying 

Chapter 35 offenses . . . ."  Id. at 9.  Additionally, given the Directive's 

requirement to "waive mandatory periods of parole ineligibility for all current 

and future defendants pursuant to Section 12," good cause for filing a joint 

motion was established by "[t]he need to ensure sentencing uniformity for 

defendants convicted of qualifying Chapter 35 offenses."  Id. at 10.  Through 

these joint motions, the parties would seek modification of a defendant's 

sentence by reducing the period of parole ineligibility from the mandatory 

minimum imposed for the Chapter 35 offense to the presumptive one-third of 
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the original sentence, with credits, under N.J.S.A. 30:4-123.51(a), "as if the 

individual had not been subject to a mandatory minimum term."  Id. at 8.   

"The Directive also establishe[d] protocols to ensure that the modification 

of inmates' sentences d[id] not create undue public safety risks." Id. at 5.  It 

permitted the prosecutor to seek a discretionary term of parole ineligibility under 

traditional "grounds that the aggravating factors associated with the defendant's 

offense of conviction substantially outweigh the mitigating factors," so long as 

the parole ineligibility term sought did not exceed the mandatory one imposed 

as part of the original sentence.  Id. at 6, 9.  If the prosecutor "conclude[d], in 

consultation with the Director of the Division of Criminal Justice ( 'DCJ 

Director'), that the aggravating factors associated with the defendant's offense 

substantially outweigh the mitigating factors," the prosecutor must nevertheless 

offer the defendant the opportunity to file a joint motion under the Rule; 

however, the joint motion would preserve for the prosecutor "the right to argue 

that, as part of the sentence modification, the court should impose an additional, 

discretionary period of parole ineligibility, consistent with N.J.S.A. 2C:43-6(b), 

on the grounds that the aggravating factors associated with the defendant 's 

offense of conviction substantially outweigh the mitigating factors."  Id. at 9.   

The AG "anticipated" there would be few motions seeking discretionary 

parole disqualifiers because consultation with the DCJ Director would "ensure 
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that prosecutors request discretionary parole disqualifiers rarely and in a 

consistent manner."  Id. at 6.  In those cases, the only acceptable terms of the 

joint motion are agreements to reduce the mandatory period of parole 

ineligibility to a term equal to the presumptive term under N.J.S.A. 30:4-

123.51(a), with the prosecutor remaining free to argue for "an additional, 

discretionary period of parole ineligibility."  Id. at 9.  Any other sentence 

modification must be jointly opposed.  Ibid. 

Section 12 of the CDRA  
 

Challenges to the constitutionality of Section 12 and other provisions of 

the CDRA began shortly after its enactment.  In State v. Lagares, the Court 

considered the constitutionality of N.J.S.A. 2C:43-6(f), which gave prosecutors 

unilateral authority to seek a mandatory extended term of imprisonment with a 

mandatory period of parole ineligibility.  127 N.J. 20 (1992).  The Court 

concluded the statute was unconstitutional as written, and only guidelines to 

"promote uniformity and provide a means for prosecutors to avoid arbitrary or 

abusive exercises of discretionary power" could save the statute.  Id. at 31–32.  

The AG issued the so-called Lagares Guidelines to all prosecutors shortly 

thereafter.  See Directive Implementing Guidelines for Determining Whether to 

Apply For an Extended Term Pursuant to N.J.S.A. 2C:43-6(f) (Apr. 20, 1992). 
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Against a separation of powers challenge to the prosecutor's sole authority 

to waive mandatory minimum sentences in plea and post-conviction agreements, 

the Court in State v. Vasquez upheld the constitutionality of Section 12 by 

preserving "[j]udicial oversight . . . to protect against arbitrary and capricious 

prosecutorial decisions." 129 N.J. 189, 196 (1992).  The Court held that when 

resentencing a defendant for a violation of probation (VOP) on an underlying 

conviction for violating N.J.S.A. 2C:35-7, the school-zone offense mandating a 

minimum term of imprisonment and minimum period of parole ineligibility, "the 

Legislature did not intend to require the imposition of a mandatory term of 

parole ineligibility or to authorize the prosecutor to demand or waive the 

imposition of a term of parole ineligibility."  Id. at 205.  In short, the judge was 

free to impose any legal sentence on the VOP. 

After Vasquez, the Attorney General issued plea agreement guidelines 

that the Court deemed inadequate because of intercounty disparity in their 

implementation, thereby falling short of the Legislature's intended uniformity in 

sentencing.  State v. Brimage, 153 N.J. 1, 13, 22–23 (1998).  To pass 

constitutional muster, the Court held, "the plea guidelines for  N.J.S.A. 2C:35-

12 must be consistent throughout the State."  Id. at 23.   

Following Brimage, in 1998, "Attorney General Peter Verniero issued 

what became known as the Brimage Guidelines, which had statewide application 
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and limited the range of available plea offers, specifying more explicitly the 

permissible bases for upward and downward departures and restricting the 

factors that can be considered during plea negotiations."  Commission Report at 

16 (footnote omitted).  Six years later, in 2004, Attorney General Peter C. 

Harvey issued what became known as the Brimage Guidelines 2.  See Revised 

Attorney General Guidelines for Negotiating Cases under N.J.S.A. 2C:35-12 

(July 15, 2004).6  These revised guidelines "came in response . . . to ongoing 

concerns that the 1998 Guidelines directly contributed to the disproportionate 

impact of the school zone law on low-level offenders, many of whom were 

minority residents of New Jersey's inner cities."  Commission Report at 16. 

II. 

Appellants' joint motion to change defendant's sentence in this case 

proffered four grounds establishing "good cause" to vacate the period of parole 

ineligibility:  (1) the findings from the Commission Report and the Directive 

concerning inequities wrought by mandatory minimum parole terms for 

nonviolent drug offenses; (2) the Commission's recommendation to retroactively 

modify mandatory minimum terms for qualifying offenses; (3) the need for 

sentencing uniformity required by Brimage by applying the Directive to all 

 
6  Available at https://www.state.nj.us/lps/dcj/agguide/directives/section_1.pdf 
(last visited Dec. 28, 2021). 
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current and future defendants whose sentences are subject to modification under 

Section 12; and (4) the interests of justice.  

The judge agreed the motion satisfied the "good cause" threshold of the 

Rule, finding it would be unfair for the State to waive the mandatory minimum 

terms for all criminal defendants charged with specified drug offenses 

prospectively, while at the same time denying defendants serving sentences for 

the same offenses to benefit from the Directive.  However, the judge found 

"troubling" appellants' and the Directive's reliance on Section 12 to achieve a 

goal at odds with the overall purpose of the CDRA.  Acknowledging that "a 

plain reading of [Section 12] leaves the door open for cases other than those in 

which defendants cooperate" with law enforcement, the judge nonetheless found 

it "simply unreasonable" and "absurd" to permit use of the Directive to thwart 

"the strong legislative intent to address the pervasive drug crisis pending in 

society at the time the statute was enacted."  

The judge, therefore, found it necessary to consider extrinsic interpretive 

aids.  Relying on legislative history surrounding the CDRA and other sources, 

she held that resentencing defendant and those similarly situated to eliminate or 

reduce mandatory minimum parole ineligibility terms under Section 12 would 

improperly "vitiate the statute."  The judge concluded such a change was 

"clearly the responsibility of the Legislature," to which the Commission directed 
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its reform recommendations.   

The judge said the expressed goal of the CDRA, "incorporated directly 

into the statute itself" in N.J.S.A. 2C:35-1.1(b) and (c), was "to eradicate the 

drug problem by imposing severe punishment."  Quoting Brimage, 153 N.J. at 

9, the judge found the "primary purpose" of Section 12 was twofold:  first, "to 

provide an incentive for defendants[,] especially lower and middle level drug 

offenders[,] to cooperate with law enforcement agencies in the war against 

drugs"; second, to unburden the system by encouraging plea bargaining.  In 

addition, the judge referenced the same 1987 legislative committee report 

regarding Section 12 cited by the Court in Vasquez, 129 N.J. at 198, State v. 

Bridges, 131 N.J. 402, 408 (1993), and Brimage, 153 N.J. at 9 (citing Assembly 

Judiciary Comm., Commentary to the Comprehensive Drug Reform Act at 26–

27 (Nov. 23, 1987) (Commentary)).   

The judge also referenced the 1990 report of the Department of Law and 

Public Safety, which stated that the CDRA was designed "to encourage 

prosecutors to offer defendants an attractive option (avoiding . . . an otherwise 

prescribed period of parole ineligibility) in exchange either for cooperation or 

else simply in exchange for agreeing to plead guilty, thereby sparing prosecutors 

and the entire criminal justice system the expense and burdens of trial."  Dep't 

of Law & Pub. Safety, Div. of Crim. Justice, A Law Enforcement Response to 
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Certain Criticisms of the Comprehensive Drug Reform Act , at 31 (Sept. 17, 

1990).  The report added "the Legislature may have found the only means 

possible to achieve what would ordinarily appear to be two competing if not 

irreconcilable objectives:  to 'toughen' drug sentences . . . and at the same time 

increase the percentage of convictions achieved by guilty pleas."  Id. at 32.   

The judge determined these sources emphasized the primary purposes of 

Section 12 were to encourage defendants to cooperate with law enforcement and 

incentivize guilty pleas.  She concluded the Directive's use of Section 12 and 

the Rule to change defendant's sentence deviated from the Legislature's intent 

and constituted a "retroactive abandonment of the mandatory minimum 

sentences" for drug offenses.  

Citing the separation of powers provision of the Constitution, the judge 

said she was unaware of any case in which a statute was "essentially nullif[ied]" 

despite the Legislature's clear intent.  Because the Commission "directed the 

Legislature to make these changes" rather than the Attorney General, the judge 

found "clearly and convincingly . . . that . . . grant[ing] the parties' petition would 

lead to an absurd and unreasonable result."  

Although observing that denying defendant and similarly situated inmates 

a retroactive modification of sentence might "result in certain inequities" 

because future defendants would "reap the benefit" of Section 12 waivers, the 
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judge determined "this [did] not automatically mandate a different response."  

The judge concluded that modification of mandatory minimum terms should not 

occur "until the Commission's proposed changes receive the imprimatur of the 

Legislature."  

III. 

Appellants contend the judge's reasoning misconstrues the plain text of 

Section 12, which grants broad discretion to the prosecutor, and contains no 

requirement of "cooperation" by a defendant, nor that the prosecutor 

demonstrate a direct reduction in burdens on the court system.  They argue the 

judge improperly imposed her interpretation of Section 12's principal purpose 

over the statute's "clear text."  

 Appellants further note that although the Brimage Guidelines were 

intended to advance the twin aims of incentivizing cooperation and reducing the 

burden on trial courts, the Guidelines require prosecutors to consider numerous 

factors in negotiating agreements with defendants.  See Brimage Guidelines, at 

63–66.  In short, appellants contend prosecutors have never relied exclusively 

on a defendant's cooperation or easing of the administrative burden on the courts 

in exercising discretion under Section 12.   

Appellants also note the same Legislature that imposed mandatory 

minimum terms for certain drug offenses gave "the State . . . expansive statutory 
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authority to waive those disqualifiers," recognizing "that broad prosecutorial 

discretion would . . . mitigate the harsh impacts of the mandatory minimum 

regime for non-violent drug offenses."  They argue that if the Legislature 

disapproved of the AG's statewide guidelines issued over the past three decades, 

it could have amended Section 12 at some point, but "the Legislature has never 

acted to curtail [that] broad delegation of authority."  

 Amici essentially echo these arguments.  The ACLU adds that the 

Directive's universal waiver policy promotes uniformity in sentencing, the same 

goal endorsed by the Court in Vasquez, Brimage, and their progeny.  The CPA 

similarly contends that because Section 12 "plainly grants the State . . . the 

unconditional power to waive a mandatory . . . prison term through either a 

negotiated plea agreement or post-conviction agreement," consistent with the 

separation of powers doctrine, the judiciary's only check on the exercise of 

prosecutorial discretion is whether the prosecutor acted arbitrarily or 

capriciously.  The CPA posits that a joint motion "in harmony with the 

instructions in and objectives of [the] Directive . . . cannot be characterized as 

arbitrary or capricious."7  

 
7  As noted, defendant was paroled prior to the judge's decision on appellants' 
joint motion, thereby rendering this appeal moot.  See, e.g., Redd v. Bowman, 
223 N.J. 87, 104 (2015) ("An issue is 'moot when our decision sought in a matter, 
when rendered, can have no practical effect on the existing controversy.'"  
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A. 

 We review de novo the motion judge's interpretation of the law, including 

applicable statutory provisions.  State v. Nance, 228 N.J. 378, 393 (2017).  In 

construing Section 12, "[o]ur task is to ascertain the Legislature's intent, 

reflecting its chosen language, and to give the words of the statute 'their 

generally accepted meaning.'"  State v. Bolvito, 217 N.J. 221, 228–29 (2014) 

(quoting State v. Marquez, 202 N.J. 485, 499 (2010)).  "When the Legislature's 

chosen words lead to one clear and unambiguous result, the interpretive process 

comes to a close, without the need to consider extrinsic aids."   State v. Shelley, 

205 N.J. 320, 323 (2011). 

"A court 'seek[s] out extrinsic evidence, such as legislative history, for 

assistance when statutory language yields more than one plausible 

interpretation.'"  State in the Interest of D.M., 238 N.J. 2, 16 (2019) (quoting 

Shelley, 205 N.J. at 323–24).  "We must 'effectuat[e] the legislative plan as it 

may be gathered from the enactment [when] read in full light of its history, 

 
(quoting Deutsche Bank Nat'l Tr. Co. v. Mitchell, 422 N.J Super. 214, 221–22 
(App. Div. 2011))); Cinque v.  Dep't of Corr., 261 N.J. Super. 242, 244 (App. 
Div. 1993) (dismissing an inmate's appeal as moot after his release from custody 
while the appeal was pending).  However, courts may decide such cases where 
the issues "are of substantial importance and are capable of repeti tion while 
evading review." Advance Elec. Co. v. Montgomery Twp. Bd. of Educ., 351 
N.J. Super. 160, 166 (App. Div. 2002) (citing Mistrick v. Div. of Med. 
Assistance & Health Servs., 154 N.J. 158, 165 (1998)).  This is such a case. 
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purpose and context.'"  Ibid.  (alterations in original) (quoting Bolvito, 217 N.J. 

at 229).  "If a question concerns more than one statutory provision, '[r]elated 

parts of an overall statutory scheme can . . . provide relevant context.'"  Id. at 17 

(alteration in original) (quoting Beim v. Hulfish, 216 N.J. 484, 498 (2014)).   

Similarly, "[b]ecause interpretation of a court rule is a legal issue, our 

review is de novo."  State v. Anthony, 443 N.J. Super. 553, 564 (App. Div. 2016) 

(citing State v. Tate, 220 N.J. 393, 405 (2015)).  Generally speaking, "[t]he 

approach taken in respect of the construction of court rules is the same as that 

for the construction of statutes."  Ibid.  (quoting State v. Clark, 191 N.J. 503, 

508 (2007)).   

B. 

 Section 12 provides a sentencing court with only two alternatives "upon 

conviction":  1) "the court . . . shall impose the mandatory sentence" for the 

Chapter 35 crime; or, 2) if "the defendant has pleaded guilty pursuant to a 

negotiated agreement or, in cases resulting in trial, the defendant and the 

prosecution have entered into a post-conviction agreement, which provides for 

a lesser period of parole ineligibility," the court "shall not impose a . . . lesser 

period of parole ineligibility" than called for by the agreement.  N.J.S.A. 2C:35-

12 (emphasis added). 
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 Appellants argue the statute clearly permits a negotiated post-conviction 

agreement that obviates the mandatory period of parole ineligibility .  However, 

the State conceded at the hearing on the joint motion that Section 12 could be 

read to preclude post-conviction agreements for offenders who chose to plead 

guilty rather than proceed to trial.  The State argued, however, that limiting post-

conviction agreements to only those defendants who went to trial would be 

patently inequitable and unfair. 

 Section 12 also fails to address the court's ability to modify a sentence to 

enforce a post-conviction agreement after a defendant has begun serving the 

sentence.  While the statute constrains a court's exercise of sentencing discretion 

with respect to the sentence imposed "upon conviction," it provides no guidance 

as to the entirely different judicial function regarding motions to change an 

extant sentence.  

 With respect to the timing of the agreement and whether post-conviction 

agreements are limited only to those defendants who went to trial, any ambiguity 

may be resolved by reference to Section 12's legislative history, specifically, the 

Commentary.  As the motion judge recognized, the Legislature emphasized 

cooperation with law enforcement was one of Section 12's "key objectives."  

However, the Committee also clearly stated: 

A post-conviction agreement is also authorized 
by this section, which may be consummated at any time 
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after a guilty verdict, including after the imposition of 
sentence.  An offender who is sentenced to prison, for 
example, could belatedly decide to cooperate with law 
enforcement.  In such event, where the prosecutor 
consents and joins in the application, and provided that 
the court does not find that the interest of justice would 
not be served by effectuating the terms of the post-
conviction agreement, the defendant would be entitled 
to be resentenced by the court to any term which could 
originally have been imposed pursuant to a negotiated 
plea agreement. 

 
[Ibid. (emphasis added).] 
     

Moreover, as appellants correctly argue, concluding Section 12 never 

contemplated post-sentencing modifications, or that every post-sentencing 

agreement without cooperation undermines Section 12's purpose, is difficult to 

square with the Brimage Guidelines.  As already noted, the Legislature has left 

undisturbed those guidelines which were implemented to save Section 12 from 

constitutional infirmity and have been cited with approval by the Court.  See, 

e.g., State v. A.T.C., 239 N.J. 450, 473 (2019).  The Guidelines include several 

potential mitigating factors, other than cooperation with law enforcement, that 

prosecutors must consider, and which serve to reduce parole ineligibility terms 

in plea offers and ultimately sentences.  See, e.g., Brimage Guidelines 2, § 9, 

Schedule of Aggravating and Mitigating Factors. 

The motion judge's focus on the punitive intent of the CDRA when 

enacted blurred any recognition that from its inception, the statute provided for 
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relief from its more draconian provisions through the exercise of prosecutorial 

and judicial discretion.  Initially, in Section 12, the Legislature provided the 

prosecutor alone with unfettered discretion.  The Court in Lagares and Brimage 

did not limit the prosecutor's ability to ameliorate the punitive aspects of the 

CDRA; it only required that the prosecutor's exercise of discretion be subject to 

uniform guidelines under the AG's supervision.  In Vasquez, the Court made 

clear that on post-sentencing violations of probation, the prosecutor no longer 

had the ability to mandate a sentence under Section 12, and the sentencing 

decision was one solely for the court.       

In addition, the motion judge's focus on the punitive aspects of the CDRA 

failed to consider another section of the statute, N.J.S.A. 2C:35-14 (Section 14), 

and the numerous amendments to that provision made by the Legislature since 

1987.  When enacted, and notwithstanding the presumption of incarceration for 

second-degree crimes contained in N.J.S.A. 2C:44-1(d), Section 14 created an 

exception for certain drug-dependent defendants charged with second-degree 

CDRA crimes8 to file a motion, upon notice to the prosecutor, seeking a five-

 
8  These were:  N.J.S.A. 2C:35-5 (distribution or possession with intent to 
distribute); N.J.S.A. 2C:35-6 (employing a juvenile); N.J.S.A. 2C:35-7 
(distributing, dispensing, or possessing with intent to distribute near or on school 
property); N.J.S.A. 2C:35-10 (possession); N.J.S.A. 2C:35-11 (manufacturing, 
distributing, or possessing imitation CDS with intent to distribute); and N.J.S.A. 
2C:35-13 (acquiring or obtaining CDS by fraud).  As of 1999, only those 
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year probationary term conditioned on entering a drug rehabilitation program, 

along with "such other reasonable terms and conditions as may be required by 

the court and by law."  L. 1987, c. 106, § 1.  The court had discretion to grant 

such a motion only upon finding "no danger to the community will result and      

. . . the placement will serve to benefit the defendant by serving to correct his or 

her dependency on controlled substances."  Ibid.  As to violations of N.J.S.A. 

2C:35-6, 2C:35-7, and offenders previously convicted of N.J.S.A. 2C:35-5, as 

enacted, the relief was unavailable under subsection (b) "[e]xcept upon the joint 

application of the defendant and the prosecuting attorney[.]"   Ibid.   

The Sponsor's Statement explained that the purpose of the CDRA 

generally was to revise New Jersey's "seriously flawed" current drug laws and 

sentencing practices "to provide courts with far more precise, consistent and 

predictable sentencing guidelines."  Sponsor's Statement to A. 3270 at 52, 55 

(Feb. 5, 1987).  The Assembly Judiciary Committee Statement explained the 

purpose of Section 14 was to "provide for rehabilitative treatment as an 

alternative to incarceration in appropriate cases" under "carefully prescribed" 

standards.  A. Judiciary Comm. Statement to A. 3270 at 4 (Dec. 18, 1986).  In a 

signing statement, Governor Kean said the bill was designed to revise the drug 

 
charged with N.J.S.A. 2C:35-7 remain potentially eligible under the statute.  L. 
1999, c. 376, §2. 
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laws for the twin aims of "crack[ing] down on those who deal in this despicable 

business," while "provid[ing] help for those who have been hooked and become 

dependent on narcotics."  Governor's Signing Statement to A. 3270 at 2 (Apr. 

23, 1987).   

Twelve years later, the Legislature amended Section 14.  See L. 1999, c. 

376, § 2.  We need not detail all the changes.  The Sponsor's Statement said the 

amendments were "designed to break the cycle of crime and addiction by 

authorizing courts to compel drug and alcohol dependent persons to submit to 

the rigors of treatment," and were based on the recommendations contained 

within the 1996 Report to the Governor by the Attorney General on the Need to 

Update the Comprehensive Drug Reform Act of 1987 (Dec. 9, 1996) (Verniero 

Report).9  Sponsor's Statement to S. 1253 at 14 (June 22, 1998).   

 In the prefatory letter to the report on which the amendments were based, 

Attorney General Verniero said the genesis of the report was the Governor's 

request "to consult with drug enforcement and prosecution experts and to 

recommend how best to update and revise the [CDRA]."  Letter from Attorney 

General Peter Verniero to Governor Christine Todd Whitman (Dec. 9, 1996).  

The Verniero Report recommended amending Section 14 to "increase[ ] and 

 
9Available online at https://dspace.njstatelib.org/xmlui/bitstream/handle/10929/ 
29229/n2221996i.pdf?sequence=1&isAllowed=y (last visited Dec. 28, 2021). 
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enhance[ ] in appropriate cases" the "use of court-ordered treatment as a 

sentencing alternative."  Verniero Report, at iii.  Whereas, when the CDRA was 

enacted in 1987, "there was comparatively little information about the efficacy 

of treatment and about how to improve the chances for rehabilitation," id. at 18, 

since then, "[n]ew empirical research" had shown "clearly the efficacy of drug 

rehabilitation treatment and the need to use the criminal justice system to 

mandate or 'leverage' nonviolent offenders into treatment . . . [to] address their 

needs before they . . . resort to violence."  Id. at 3.   

 The Legislature again amended Section 14 in 2008.  L. 2008, c. 15, § 1.  

Subsection (a) was amended to permit "[a]ny person . . . ineligible for probation 

due to a conviction for a crime which is subject to a presumption of incarceration 

or a mandatory minimum period of parole ineligibility" to "be sentenced to a 

term of special probation."  L. 2008, c. 15, § 1 (emphasis added).   

 The Legislature recognized that the 2008 amendments were "substantially 

similar to the bill recommended by the New Jersey Commission to Review 

Criminal Sentencing (CRCS) in its report."  S. Judiciary Comm. Statement to S. 

233/S. 504 at 2 (Jan. 24, 2008).  The CRCS Report, in turn, recognized the 

efficacy of New Jersey's burgeoning Drug Court program.  See "New Jersey’s 

Drug Courts, Special Probation and Proposal for Reform," April 2007 at 6 
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(CRCS Report);10 see also State v. Meyer, 192 N.J. 421, 428–29 (2007) 

(discussing success of Drug Courts).  Like the Commission Report issued twelve 

years later, the CRCS Report highlighted the punitive, racially disparate impacts 

of the CDRA, noting that "New Jersey imprison[ed] the highest percentage of 

drug offenders in the country," and that "[seventy-three percent] of those 

imprisoned drug offenders were African Americans."  Id. at 25.  

 The Legislature made additional changes to Section 14 in 2012, and the 

legislative history of those amendments discloses an intent to provide judges 

with "greater discretion to place the person on special probation even if one or 

more of the enumerated discretionary factors [were] not met."  S. Budget & 

Approp. Comm. Statement to S. 881 at 1–2 (Apr. 3, 2012).  Similarly, the 

statement noted that eliminating the prosecutor's ability to veto a probationary 

sentence, subject only to review for a gross and patent abuse of discretion, see, 

e.g., State v. Hester, 357 N.J. Super. 428, 441 (App. Div. 2003), would "provide 

the court greater discretion to make a determination of program eligibility."  S. 

Budget & Approp. Comm. Statement to S. 811 at 2. 

We acknowledge that even after further amendments, the current iteration 

of Section 14 maintains ineligibility for special probation for all convicted of 

 
10  Available online at https://www.njleg.state.nj.us/OPI/Reports_to_the_ 
Legislature/sentencingcommission_drug_courts_2007.pdf (last visited Dec. 28, 
2021). 
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Chapter 35 crimes "for which a mandatory minimum period of incarceration is 

prescribed," except school zone offenses (N.J.S.A. 2C:35-7).  N.J.S.A. 2C:35-

14(b)(3).  Nevertheless, Section 14 was part of the CDRA when enacted and 

evinced the Legislature's purposeful counterbalance to the punitive provisions 

elsewhere in the statute.  Over the ensuing years, the universe of eligibility for 

probationary sentences has expanded, with the Legislature explaining the 

changes were intended, among other things, to address racial disparities in 

incarceration rates that directly resulted from the CDRA's mandatory minimum 

provisions.   

The failure to consider Section 14 as part of the CDRA undercuts the 

motion judge's reliance on other parts of the statutory scheme to conclude the 

Directive was an "absurd" interpretation of the Legislature's intent.  Rather, the 

history of legislative amendments to Section 14, often after careful study and 

analysis by various actors in the criminal justice system, demonstrates an intent 

to reduce incarceration rates for certain Chapter 35 offenders, consistent with 

the stated purposes of the Directive. 

In short, the motion judge misconstrued the authority of the State to enter 

into post-conviction agreements with defendants under the CDRA to modify 

mandatory parole ineligibility periods.  Her conclusion that the CDRA generally 

limited such post-conviction agreements to situations in which a defendant 
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cooperated with law enforcement reflected a crabbed interpretation of the power 

the Legislature bestowed upon prosecutors in Section 12 and was inconsistent 

with the actual text as subsequently interpreted by the Court .  And, the judge's 

focus on the punitive aspects of the CDRA, evident in statements made by the 

Legislature when the statute was enacted decades ago, accorded greater import 

to punishment of drug offenders through mandatory periods of incarceration 

than subsequent statements of legislative intent that question those original 1987 

policy judgments.   

C. 

 We acknowledge that "[a]s the State's chief law enforcement officer, the 

Attorney General has broad authority over criminal justice matters that derives 

from several sources."  In re Att'y Gen. Law Enf't Dir. Nos. 2020-5 and 2020-6, 

246 N.J. 462, 482–83 (2021).  If nothing else, however, our prior discussion 

demonstrates the unfettered exercise of prosecutorial discretion in sentencing, 

even when acquiesced to by a defendant, is not immune from judicial review.  

See Lagares, 127 N.J. at 27–28 ("Although sentencing discretion is shared to 

some extent among the three branches of government, the determination of the 

sentence is committed to the discretion of the judiciary."); see also R. 3:21-10(a) 

(permitting the court "on its own initiative" to reduce or modify a sentence).  We 

turn our attention, therefore, to the Rule, and questions of first impression, i.e., 
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what is good cause for modifying a sentence upon joint application of the State 

and a defendant, and what standard of review applies in reviewing the motion 

court's decision?   

As to the latter, our courts have employed a discretionary standard of 

review to motions made under other subsections of Rule 3:21-10(b), which 

permit a court to change a sentence at any time for reasons other than on joint 

application of the prosecutor and the defendant.  See, e.g., State v. Davis, 68 

N.J. 69, 85 (1975) (applying abuse of discretion standard to trial judge's decision 

on the defendant's request for transfer to a substance abuse program pursuant to 

subsection (b)(1)); State v. Chavies, 247 N.J. 245, 260 (2021) (considering 

modification under subsection (b)(2) based on the defendant's medical 

condition, stating, "As with sentencing, the scope of appellate review of a trial 

court's decision to grant or deny a Rule 3:21-10(b)(2) motion is whether the trial 

court abused its discretion." (quoting State v. Priester, 99 N.J. 123, 137 (1985))).   

"A court abuses its discretion when its 'decision is made without a rational 

explanation, inexplicably departed from established policies, or rested on an 

impermissible basis.'"  Chavies, 247 N.J. at 257 (quoting State v. R.Y., 242 N.J. 

48, 65 (2020)).  We see no principled reason why a different standard of 

appellate review should apply to decisions made by trial courts on joint motions 

to change a sentence pursuant to the Rule. 
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We note, however, that our courts have routinely rejected motions for 

change of sentence if the defendant was still serving a mandatory period of 

parole ineligibility.  See, e.g., Chavies, 247 N.J. at 260 (2021) (holding a 

defendant may not file the motion under (b)(2) while serving a mandatory, 

minimum sentence under the No Early Release Act); State v. Mendel, 212 N.J. 

Super. 110, 113–14 (App. Div. 1986) (holding a defendant may not file the 

motion under (b)(1) during a mandatory period of parole ineligibility under the 

Graves Act). 

The situation here is obviously different in two respects.  First, because 

the prosecutor may exercise post-conviction discretion under Section 12 to 

modify the statutory minimum term of a Chapter 35 offense, the period of parole 

ineligibility is no longer "mandatory" in the truest sense.  See State v. Shaw, 131 

N.J. 1, 9 (1993) ("Because the prosecutor can thus waive the parole disqualifier, 

section [N.J.S.A. 2C:35-]7's sentencing is not mandatory 'at least in the typical 

or conventional use of mandatory sentencing.'" (quoting Vasquez, 129 N.J. at 

199)); State v. Peters, 129 N.J. 210, 219 (1992) (holding in the context of a VOP 

that "[N.J.S.A. 2C:35-]7's parole disqualifier is a conditional, not a mandatory, 

sentence.  Once the prosecutor waives the parole disqualifier at the original 

sentencing, and that sentence has been served, it is no longer mandatory in future 
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proceedings.").11   Second, and decidedly more importantly, subsection (b)(3) 

requires the State's participation in the application for modification of the 

sentence.   

The more difficult issue is whether a particular joint motion establishes 

"good cause," a term left undefined by the Rule, for sentence modification.  See 

Pressler & Verniero, Current N.J. Court Rules, cmt. 2.3 on R. 3:21-10 (2022) 

(noting the "provision does not undertake to either define or to illustrate 'good 

cause' in this context," but suggesting an appropriate situation may be a 

defendant's cooperation with law enforcement after the time limit in Rule 3:21-

10(a), sixty days after conviction, expired)  (citing Report of the Committee on 

Criminal Practice, 98 N.J.L.J. Index Pg. 344 (1975)). 

We have construed the phrase "good cause" on several occasions, utilizing 

similar standards.  See, e.g., Ghandi v. Cespedes, 390 N.J. Super. 193, 196 (App. 

 
11  In State v. Diggs, we held that a defendant serving a period of parole 
ineligibility under N.J.S.A. 2C:35-7 was not entitled to a change of sentence to 
enter a drug program.  333 N.J. Super. 7, 9–11 (App. Div. 2000).  And, in State 
v. McPhall, both the defendants moved for a change of sentence and admission 
into the Intensive Supervision Program (ISP) under Rule 3:21-10(b)(6).  270 
N.J. Super. 454, 456 (App. Div. 1994).  We reversed the trial court's orders 
permitting entry into the program because both the defendants were serving 
periods of incarceration for the CDRA violations pursuant to negotiated 
agreements under Section 12, and there was "no legislative authority permitting 
a mandatory period of incarceration to be vitiated by diversion into ISP."  Ibid.  
As neither case involved a prosecutorial waiver of parole ineligibility under 
section 12 or a joint application for a change of sentence under Rule 3:21-
10(b)(3), they do not figure into our analysis.  
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Div. 2007) (explaining that "'[g]ood cause' is an amorphous term, that is, it 'is 

difficult of precise delineation.  Its application requires the exercise of sound 

discretion in light of the facts and circumstances of the particular case 

considered in the context of the purposes of the Court Rule being applied'" 

(quoting Del. Valley Wholesale Florist, Inc. v. Addalia, 349 N.J. Super. 228, 

232 (App. Div. 2002))).  In Estate of Lagano v. Bergen County Prosecutor's 

Office, we applied similar reasoning in deciding whether there was good cause 

under a statute, section 17(c) of the Wiretap Act, to disclose the contents of 

intercepted communications.  454 N.J. Super. 59, 79–80 (App. Div. 2018).  We 

noted that "[a] trial court's determination of 'good cause' . . . involves weighing 

the need for disclosure against the harm disclosure is likely to cause."  Id. at 80.   

Considering the phrase in the context of criminal proceedings has been a 

less common occurrence.  In State v. Szemple, the Court considered whether the 

defendant established "good cause" for post-conviction discovery, under State 

v. Marshall, 148 N.J. 89, 270 (1997).  247 N.J. 82, 107–08 (2021).  The Court 

concluded the defendant's delay in seeking the information, without explanation 

and without any proof it would "cast doubt on the jury's verdict" did not 

outweigh "the competing interests of finality and fundamental fairness."  Id. at 

111. 

Courts have found "good cause" to interview jurors about deliberations in 
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a case pursuant to Rule 1:16-1, when there was "some event or occurrence . . . 

injected into the deliberation in which the capacity for prejudice inheres."  State 

v. Loftin, 146 N.J. 295, 381 (1996) (quoting Pressler, Current N.J. Court Rules, 

cmt. 1 on R. 1:16-1 (1996)).   We have held the purpose of that "rule [was] to 

'accommodate the public interest both in maintaining the secrecy of jury 

deliberations and in avoiding gross injustice by permitting inquiry into the 

events surrounding the jury's decision only where' a showing is made 'that 

misconduct occurred which tainted the verdict.'"  State v. R.D., 345 N.J. Super. 

400, 405 (App. Div. 2001) (quoting Pressler, Current N.J. Court Rules, cmt. 1 

on R. 1:16-1 (2002)). 

Our decision in State v. Johnson presents facts that are most similar to this 

appeal, in that it involved our review of the resentencing of the defendant, not 

under a court rule, but rather a statute that employed the good cause standard.  

176 N.J. Super. 1 (App. Div. 1980).  In Johnson, the defendant was convicted of 

various crimes and sentenced before enactment of the current Criminal Code in 

1979 to a thirty-three-year indeterminate term at the Adult Diagnostic and 

Treatment Center.  Id. at 3–4.  Pursuant to N.J.S.A. 2C:1-1(d)(2), defendants 

became eligible "for the reduction or modification 'for good cause shown' of 

sentences of imprisonment imposed prior to the Code's effective date for 

offenses which are eliminated or downgraded in the code."  Id. at 2.  The 
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specially designated three-judge panel which heard all such motions concluded 

the defendant was entitled to resentencing and reduced his sentence.  Id. at 4–5. 

The State appealed, and the defendant contended he had a "statutory right 

to a resentence because the maximum terms of imprisonment for the Title 2A 

crimes . . . exceed[ed] the maximum terms of imprisonment for the equivalent 

crimes under the code. According to this argument, disparity in sentence is 

sufficient good cause to meet the statutory prerequisite."  Id. at 7.  We rejected 

that argument, stating: 

We need not delineate precisely the bounds of good 
cause.  Obviously the aggravating and mitigating 
factors to be taken into consideration in original 
sentencing . . . should be weighed.  A persistent 
offender, as defendant has been, may be subject . . . to 
a sentence to an extended term of imprisonment beyond 
the maximum in the code.  The most relevant factors in 
the determination of good cause should bear on any past 
criminal record, the nature and circumstances of the 
crime for which resentencing is applied for, its 
violence, heinousness or depravity, any parole 
violations, and the risk that the applicant for 
resentencing will commit another crime, in particular if 
the result of resentencing is that his release from 
imprisonment is advanced to an early future date.  
These criteria are negative, tending to rebut good cause 
without which a resentence may not be granted under 
N.J.S.A. 2C:1-1[(d)](2). 
 
[Id. at 8.] 
 

 In this case, appellants have posited that this and every defendant for 

whom a joint application has been filed established prima facie grounds for 
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resentencing under the Rule.  They argue that the Commission Report's findings 

of mass incarceration and pernicious racial disparity in sentencing, also 

recognized by the Directive, are sufficient to grant relief in every instance.  

Before us, the Assistant Attorney General asserted the court's decision-making 

authority only came into play in those rare instances where, pursuant to the 

Directive, there was disagreement over whether a discretionary minimum term 

of parole ineligibility should apply instead of the previously imposed term.  We 

reject those arguments. 

It is evident from our discussion that regardless of the particular context, 

any determination of good cause demands the court's considered judgment, not 

some rubber stamp.  In State v. Tuminello, the Court provided "a word of 

guidance" regarding resentencing under Rule 3:21-10(b)(2), permitting a change 

in sentence to release a defendant from custody based on poor health.  70 N.J. 

187, 194 (1976).  Although the rule "contain[ed] no specific command that the 

court set forth its reasons" as does the rule "governing the original imposition 

of sentence," see Rule 3:21-4(h),    

At least some of the underlying policy considerations 
which favor the furnishing of reasons on sentencing are 
equally applicable to a change of sentence: to provide 
an appellate court with the means by which to review a 
decision on sentencing; and to contribute to uniformity 
of sentencing. 
 
[Ibid.] 
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We do not believe the Court expected that the decisions judges would make on 

joint motions brought under the Rule required no more than rote recitation of 

policy judgments made by others.   

Good cause under the Rule brings into focus the tension between different 

animating purposes of sentencing in our criminal justice system:  finality, 

sentence uniformity and public safety on one hand; a sentence that considers 

individual circumstances as to offender and offense on the other.  State v. 

Randolph, 210 N.J. 330, 349 (2012) ("Defendant is entitled to that 

individualized consideration during sentencing.  In a resentencing, a defendant 

similarly is entitled to the same full review and explanation of the finding and 

weighing of aggravating and mitigating factors.").  As we said in other 

circumstances, specifically whether there was good cause to delay prosecution 

of a defendant who invoked his rights under the Interstate Agreement on 

Detainers, N.J.S.A. 2A:159A-3(a), "whether good cause exists . . . must be 

resolved from a consideration of the totality of circumstances in [a] particular 

case."  State v. Buhl, 269 N.J. Super. 344, 356 (App. Div. 1994) (alteration in 

original) (citations omitted). 

Moving forward, in considering joint motions filed pursuant to the 

Directive and under the aegis of the Rule, the judge must make individualized 

determinations of whether good cause exists for the requested relief.  The factors 
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we set out in Johnson, 176 N.J. Super. at 8, are a good starting point, but by no 

means do they close the field to further inquiry by the judge. 

We reverse and vacate the order under review.  

 






























































































